
Reporting requirements for valuations and collateral in over-the-counter derivatives transac-
tions take effect Aug. 11 under the European Market Infrastructure Regulation, or EMIR. 
This special report explores lessons learned from the first EMIR reporting phase, which 
became effective on Feb. 12, and looks forward to the newest phase, exploring what 
the newly reported data will tell regulators about the bigger picture of the deriva-
tives market in the European Union. We also continue to look ahead to manda-
tory clearing and margin requirements for uncleared derivatives.

EMIR SPECIAL  
REPORT AUGUST 2014

ESMA
responsible

credit

taking

com
mitte

e

instruments

business

perform
ance

recognized

agr
eem

ent

additional

con
trib

utio
ns

conduct

complete

co
op

er
ati

on
su

pe
rvi

so
ry

resources

apply

exercise
collateral

work
ing

pur
sua

nt

September

m
itig

at
io

n

coef�cient

speci�c

time

contracts

payments

penalty

pa
rtic

ipa
nts

re
co

rd
s

default

neccessary

co
nd

iti
on

s

competent

re
po

sit
or

y

relevant

authority

appropriate

obligation

delegated

operational

su
pe

rvi
sio

n

de
ci

si
on

activities

European

transactions

order

members

pro
vid

ed
Commission

derivative
arrangements

accordanceau
tho

riz
ed

ac
co

un
t

including

State

ris
k

assessment

country

market

OTC
subject

pr
oc

ed
ur

es

infr
ing

em
ent

eff
ect

ive

paragraph

es
ta

bl
ish

ed

CCP counterparty

application

persons

Directive

ensure

Articletrade Re
gu

la
tio

n

cl
ea

rin
g

referred



 August 2014   Bloomberg Brief  |  EMIR Special Report 2

www.bloombergbriefs.com

INTRODUCTION MELISSA KARSH AND SCOTT JOHNSON, BLOOMBERG BRIEF EDITORS 

Looking to the Next Phase of EU Swaps Rules 
The next phase of the European Market 

Infrastructure Regulation’s reporting 
requirement for derivatives transactions 
in the European Union is set to take effect 
on Aug. 11. 

At that time, daily reporting to trade re-
positories will start for derivative contract 
valuations and associated collateral. The 
goal is for the trade repository to centrally 
collect data and maintain records of de-
rivative transactions. 

This deadline follows the start of 
mandatory reporting for over-the-counter 
derivatives trades in the EU on Feb. 12. 
While mostly successful, according to the 
European Securities and Markets Au-
thority’s Rodrigo Buenaventura, there 
were still some challenges. 

“Given the complexities and the chal-
lenges of the new reporting regime that 
EMIR brought to European markets, it 
went very well,” said Buenaventura, ES-
MA’s head of the markets division. “That 
doesn’t mean there were not problems, 
but we were expecting problems to be 
present around the Feb. 12 date because 
of a number of circumstances that sur-
round this brand new reporting regime.” 

EMIR is the European sibling to the de-
rivatives infrastructure rules instituted by 
the Dodd-Frank Act in the U.S. Both sets 
of rules grew out of commitments made 
by the Group of 20 nations at a 2009 sum-
mit in Pittsburgh. With the latest phase, 
regulators are trying to safeguard trades 
and bring even more transparency to the 
growing derivatives market.

“Increasing transparency in the mar-
ket is essential,” a spokesman from HM 

Treasury said. “However, we are mindful 
of the challenges faced as a result of the 
introduction of derivatives reporting and 
recognize there will need to be further 
market readjustment. It is important that, 
as these changes become embedded in 
financial markets, regulators and market 
participants continue to learn lessons and 
smooth implementation where possible.”

While this marks another step forward 
for the EU in meeting its G-20 commit-
ment to trade reporting, it’s not the end 
of the process. Other obligations under 
EMIR include central clearing for certain 
classes of OTC derivatives, risk mitigation 
techniques for non-centrally cleared OTC 
derivatives and authorization and pruden-
tial rules for central counterparties. 

In this report, Buenaventura also 
discusses emerging data quality issues.  
Executives at trade repositories say data 
reconciliation is improving and those at 
central counterparties, or CCPs, say they 
are investing in risk management and 
other “state-of-the-art” systems. 

Bloomberg’s Adam Litke says the lack 
of CCP equivalence is still an issue. The 
International Swaps and Derivatives 
Association’s Roger Cogan says front-
loading remains a source of uncertainty 
in the countdown to clearing. Shear-
man & Sterling LLP partner Barnabas 
Reynolds says margin rules for uncleared 
derivatives may swap counterparty risk for 
legal uncertainty. 

On Bloomberg, run {EMIR <GO>} for 
frequently asked questions, upcoming 
events and other resources.
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TIMELINE

Feb. 12: Firms begin reporting 
of derivatives transactions to 
trade repositories, including 
trades entered into after 
August 2012 that are still 
outstanding.

March 18: First 
EU central 
counterparty 
is authorized 
under EMIR.

March 31: The OTC Derivatives Regulators 
Group (ODRG) issues a report that identifies 
remaining cross-border implementation 
issues related to global reform of OTC 
derivatives markets.

April 14: Draft regulatory 
technical standards on margin 
requirements for uncleared 
derivatives are published for 
consultation.

April 8: The Financial Stability Board finds 
in its OTC derivatives progress report that 
most jurisdictions have completed the 
necessary reforms and generally expect to 
start the process for margin requirements 
in later 2014 or early 2015. 

May 8: ESMA outlines in 
a letter to the European 
Commission its proposal 
to limit the scope of the 
frontloading requirement 
under EMIR.

Sept. 18: ESMA 
is set to submit 
draft regulatory 
technical 
standards on 
the clearing 
obligation.

September: The ODRG will 
provide further reports in 
September and November on 
how it has addressed, or intends 
to address, the identified cross-
border implementation issues, 
according to Carney. 

Nov. 15-16: The 
Brisbane Summit of 
G-20 leaders is set 
to take place. 

Dec. 15: Transitional 
deadline regarding the 
Capital Requirements 
Regulation for firms 
collateral requirements in 
relation to the use of CCPs. 

May 13: Deadline 
for reporting trades 
entered into before 
Aug. 16, 2012, which 
are still outstanding on 
Feb. 12.

September: The FSB will publish a 
report on the established processes 
in each jurisdiction to enable deferral 
to the OTC derivatives rules of 
others where these achieve similar 
outcomes, according to Chairman 
Mark Carney in April.

Oct. 10: Application date regarding 
technical standards for OTC 
derivatives contracts between 
non-EU entities with a direct, 
substantial and foreseeable effect 
within the EU. 

Dec. 1, 2015: Initial margin 
requirements for uncleared derivatives 
begin to phase in. Requirements for 
variation margin will apply outright.

May 6: CFTC Commissioner Scott 
O’Malia, who steps down Aug. 8, 
urges the EU’s Michel Barnier in 
a letter to find the U.S. regime for 
derivatives regulation equivalent 
under EMIR so that ESMA can 
recognize U.S. CCPs. 

MAY

SEP. OCT. NOV. DEC.

APR.FEB. MAR.

Aug. 11: Reporting 
starts for valuation and 
collateral associated 
with the derivatives 
transactions.

June 27: Barnier, the EU’s financial services 
chief, says he intends to propose shortly that 
the commission adopt equivalence decisions 
that will allow CCPs from Japan, Singapore, 
Australia, Hong Kong and India. He says he’s 
confident that agreements on swaps clearing 
can be reached with the U.S.

July 11: ESMA 
releases first 
round consultation 
papers for the 
clearing of interest-
rate and credit-
default swaps. 

June 30: Global LEI 
Foundation is established, 
marking the completion of the 
Global Legal Entity Identifier 
System’s three-tier structure. 

JUNE JULY AUG.

QUOTE

“ Global derivatives markets need worldwide standards and 
national rules that work together seamlessly.”

— Barnier 

2015
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Adam Litke, head 
of risk strategy at 
Bloomberg LP, says 
that with the latest 
round of EMIR re-
porting requirements 
set to take effect, 
it is worth look-
ing at some of the 
potentially conten-

tious or confusing issues. These issues fall into 
four main categories: the treatment of non-EU 
central counterparties, pension schemes estab-
lished in non-EU countries, third-party reporting 
of valuation and collateral and the definition of 
foreign-exchange financial instruments.

Non-EU CCPs
While there are provisions within EMIR 

for non-EU clearing organizations to act 
as central counterparties, as of June 181 
no such approvals have been granted. In 
September 2013, the European Securities 
and Markets Authority provided techni-
cal advice to the European Commission 
on the approval of CCPs for a number of 
countries, including a recommendation 
that the commission approve U.S. CCP 
regulation as equivalent to EU regulation.  
Unfortunately the commission has not en-
acted the enabling legislation to allow this 
treatment. Coupled with the fact that many 
European firms will not even have to clear 
their trades until 2016, this puts continuing 
pressure on the derivatives market to split 
into regions where most of the liquidity in 
a given currency is in its home country or 
region. We cannot lay the blame for this 
problem on any one regulator. It is a failure 
of governments around the world to ensure 
that regulators are moving in unison toward 
common solutions. Each new failure to 
coordinate simply makes the liquidity situa-
tion worse.

Non-EU Pension Schemes
One interesting problem arose on July 10 

when ESMA added a clarification to their 
Q&A on EMIR implementation.2 Specifically, 
ESMA clarified that pension schemes estab-

INSIGHT COMMENTARY BY ADAM LITKE, BLOOMBERG LP

Lack of CCP Equivalence Puts Another ‘Nail in the Coffin’ for Global Derivatives Markets 
lished in countries outside of the EU cannot 
be exempt from clearing obligations. This is 
a purely technical consideration because 
the rules for exemption were only estab-
lished for schemes based in the EU, but 
they can cause complications for European 
companies with overseas employees. For 
example, if a European company had two 
pension plans — one for its U.S. employees 
and one for its EU employees — and both 
plans are fully consolidated for regulatory 
purposes, the European plan would be 
exempt from central clearing, while the U.S. 
plan would not. This is even though the 
U.S. plan only operates in the U.S., where 
it would be exempt from clearing. Thus we 
have the odd situation where a U.S. firm can 
offer a pension in the U.S. that is exempt 
from clearing and both U.S. and European 
firms can offer exempt plans in Europe. But 
purely because of European regulations, 
a European firm would still have to clear 
for its U.S. plan. This is a complication that 
firms will have to manage purely to satisfy a 
technical error on the part of regulators.

Valuation & Collateral Reporting
EMIR requires firms to report the mark-

to-market values of both trades and posted 
collateral on a daily basis. For centrally 
cleared trades this does not pose a prob-
lem, but for trades that are not cleared one 
party can delegate to another the responsi-
bility for reporting the valuations. This would 
work in much the same manner as the 
choice of calculation agent for the margining 
agreement itself, but it has extra implica-
tions. It is one thing to delegate calculations 
under a margin agreement to your counter-
party — these agreements have provisions 
for dispute resolution. It is quite another to 
have a third party reporting valuations to 
a regulator that may not match your own 
books and records. Each time there is a 
dispute over valuation there will also be 
a reconciliation problem between a firm’s 
books and records and the values that are 
reported to the regulator. This could become 
an operational nightmare. Daily mark-to-
market is standard practice for trading firms, 

but there is no particular reason for end 
users that use accrual accounting to have 
these processes in place. Essentially, they 
will have to adopt mark-to-market for official 
trade reporting, even though they do not 
use it for accounting. From their perspec-
tive, this is extra and unwarranted work with 
inevitable extra costs.3 

Foreign Exchange
Perhaps the strangest EMIR provisions 

are the rules for determining whether or 
not a foreign-exchange trade should be 
considered a derivative and thus subject to 
reporting rules. The rules are now clear that 
FX spot transactions are exempt from re-
porting, but FX forward and rolling FX spot 
transactions will have to be reported. This 
was resolved in March when the EU issued 
a ruling clarifying that physically settled 
forward transactions would still be consid-
ered to be derivatives. The ruling did leave a 
small loophole. It doesn’t define the maturity 
at which a trade is no longer a spot trade 
and becomes a forward. Once again, a 
lack of regulatory clarity has led to multiple 
implementations of what is supposed to be 
the same rule. As soon as the commission 
said transactions settled anywhere from 
two days (T+2) to seven days (T+7) could 
be considered FX spot transactions, the 
various national regulators chose different 
numbers throughout the range. While this 
will probably be resolved in the next few 
months, firms will initially incur extra costs 
when making sure that each trade complies 
with the correct national definition of spot.  

Conclusion
The latest EMIR reporting milestone is 

largely benign and should present few 
short-term problems for financial firms or 
their customers. On the other hand, a few 
easily correctable technical provisions are 
certain to lead to unnecessary costs. The 
most serious problem is the delay on CCP 
equivalence. While it is not the only cause 
of the current liquidity problem, it is yet 
another nail in the coffin of a truly global 
derivatives marketplace.

[1]  http://www.esma.europa.eu/system/files/public_register_for_the_clearing_obligation_under_emir.pdf
[2]  http://www.esma.europa.eu/system/files/2014-815.pdf, p 27
[3]  Ibid, p 61
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LEI MAPPING ANALYSIS BY JOHN CRONEY, BLOOMBERG LP

The number of companies registering for 
legal entity identifiers, or LEIs, in Europe 
continued to surge following EMIR’s Feb. 
12 reporting deadline, surpassing the 
number of companies registering in non-
European Union countries, according to 
data compiled by Bloomberg. 

The number of LEIs, which allow coun-
terparties to enter into derivatives trades 
to comply with the reporting obligation, is-
sued in Europe rose to 188,741 as of Aug. 
1, up from 184,359 the previous month 
and 132,090 issued in March following 
the deadline, according to Bloomberg 
data. LEI issuance for non-EU countries 
was 103,213 as of Aug. 1, up slightly from 
100,387 in July and 88,564 in March after 
the reporting deadline, the data show.

Local operating units, or LOUs, which 
have been endorsed by the LEI Regulatory 
Oversight Committee (ROC) to issue these 
alpha-numeric codes, have also seen an 
increase in issuance. Germany, which is 
home to two LOUs, has continued to issue 
the most LEIs among European countries 
reaching 50,747 as of the beginning of 
August, up from the 26,082 issued ahead 
of the Feb. 12 deadline, Bloomberg data 
found. Germany is followed by the U.K. and 
Italy, which have issued 25,157 and 23,691 
LEIs, respectively. 

LEI Issuance in the European Union Nears the 200,000 Threshold 

Germany’s LEI Issuance Is Double That of the U.K., Italy

EU LEIs Surpass 180,000 Mark, Non-EU LEIs Lag at 100,000
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Czech 
Republic Central Securities Depository Prague

Finland National Board of 
Patents & Registration

France INSEE

Germany WM Datenservice, Bundesanzeiger

Ireland The Irish Stock Exchange

Italy Unione Italiana per la Camere di 
Commercio

Netherlands The Dutch Chamber of Commerce 

Norway Bronnoysund Register Centre

Poland KDPW

Russia National Settlement Depository

Slovakia Central Securities Depository Slovakia

Spain Registro Mercantil

Turkey Takasbank 

U.K. The London Stock Exchange

Since the February deadline, two ad-
ditional LOUs have become operational 
— one in Slovakia that has issued 10 LEIs 
as of Aug. 1 and the other in Norway with 
about 14 LEIs. Outside of Europe, the 
U.S. has issued a total of 141,567 LEIs 
as of the beginning of August, the data 
show. LEIs have continued to expand 

even further globally with potential LOUs 
identified in Nigeria, Argentina, Palestine, 
China, India and Saudi Arabia, according 
to a release on the LEI ROC website. 

John Croney is a data analyst at Bloomberg 
focusing on legal entity identifier mapping.

Source: Bloomberg
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Q&A

Rodrigo Buenaventura, head of the Europe-
an Securities and Markets Authority’s mar-
kets division, told Bloomberg’s Melissa Karsh 
that the absence of a commonly-agreed trade 
identifier is the most important single source of 
data quality problems under EMIR currently.

Q: How did the Feb. 12 reporting dead-
line go? Do you have any takeaways 
for the next phase?
A: Given the circumstances, it went 
pretty well. Nevertheless we had numer-
ous problems and we are still having 
some problems in terms of data quality. 
I don’t want to downplay the uncertain-
ties and the preparation that firms, trade 
repositories and authorities needed to do 
around the February date. It was at times 
a complex process that needed a lot of 
effort from everybody. Fortunately for the 
Aug. 11 date it’s not anymore a problem 
of getting the system from scratch pro-
grammed at firm level, it’s not anymore a 
problem of getting on-boarded to a trade 
repository and getting the contractual 
and IT connection to the trade repository, 
it’s not anymore a problem of getting a 
legal entity identifier — that is behind us 
already. It’s the same population of enti-
ties that are obliged to report the valuation 
and collateral. So probably 90 percent of 
the problems will be behind us already be-
cause everybody suffered them in the run 
up to Feb. 12. 

 Since we had more time to prepare, we 
issued guidance in the form of Q&As to 
clarify questions we are receiving, which 
haven’t been as substantial as the first 
wave. We have engaged in a more active 
dialogue with a number of entities and 
stakeholders that have helped us to shape 
that guidance and who have also told us 
which points of clarification we needed. 
We think the system as a whole is better 
prepared for this. However, until valua-
tion and collateral is reported to trade 
repositories by those entities that need to 
report it — not everybody needs to mark-
to-market — it is true that you cannot use 
trade repository data to the fullest extent. 
So far with the data that is currently being 
reported you only have an idea of the size 
of the contracts, but we don’t have a clear 

ESMA’s Buenaventura Says Data Quality in EMIR Reporting Remains a Challenge

Hometown: Madrid

Residence: Paris

Education: Studied economics at Autonoma University of Madrid; went to 

high school at Colegio San Patricio in Madrid

Professional Background: Prior to ESMA, headed the secondary markets 

division at Spanish market regulator CNMV in Madrid. Before that, he ran his 

own business and was a financial analyst.

picture of the actual exposures between 
entities, which is the ultimate objective of 
this reporting regime. We’re placing a lot 
of importance on the value this will bring 
to European competent authorities for the 
purpose of monitoring financial markets.  

Q: So have backups with the legal en-
tity identifier (LEI) been worked out?
A: One of the problems around the go-live 
date was the need for reporting entities — 
not only for the financial ones but for the 
two sides of the trade — to get the LEI. Al-
though most of the counterparties got the 
LEI on time, it is true that given that the 
LEI logic or way of construction was avail-
able to counterparties only a few months 
before the reporting deadline, a lot of 
counterparties — especially the smaller 
ones — had a fair amount of trouble get-
ting one on time. We know that several 
hundred counterparties were not ready 
on Feb. 12, among other things, because 
they lacked a valued LEI by then.  

The situation has changed significantly 
because there are more issuers of LEIs in 
operation now so there is wider access to 
the identifiers. There is also wider aware-
ness of the need to get an LEI and there 
are no bottlenecks that we are aware of 
in obtaining one. We still suspect that 
the number of entities that are obliged to 
report have not yet found that they are 
obliged to under the new obligations. 

Q: Which entities aren’t ready?
A: Under EMIR, any counterparty that 
enters into a derivative needs to report 
that derivative even if they only have one. 
So you could think of cases where com-
panies that aren’t very financially sophisti-

cated or aren’t aware of financial regula-
tion, but are using derivatives to hedge 
risk, for instance, might be unaware that 
they need to report to a trade repository. 
That is a situation we cannot exclude. We 
cannot measure it of course. It’s nothing 
extraordinary because you can measure 
the number of counterparties that fall un-
der the reporting obligation in the tens of 
thousands. It would be quite unusual that 
every single counterparty that is subject 
to the regime is making preparations and 
is fully compliant with the reporting obliga-
tions. There can be some outliers. 

Q: How has it been working with the 
trade repositories? There’ve been 
reports that they’re calling on ESMA to 
fix reporting challenges.
A: Anything that relates to identifiers in a 
reporting regime is essential for the qual-
ity of the information that gets reported 
and therefore the quality of information 
that can be consulted by authorities. The 
European Union said that the trade identi-
fier in the report of a transaction should 
be agreed between the two parties. That 
is the basic provision in the regulation, in 
the technical standards. In the run up to 
the February reporting date, we got an 
increasingly high number of questions on 
how to agree on a single code. By then, 
there were competing standards or logic 
on how to generate that code. We agreed 
between national competent authorities 
and ESMA on a Q&A issued Feb. 11 on 
what would be possible ways of agreeing 
on that. Though those were not exclusive. 

We think that we have provided at least 
three possibilities of how to agree on 
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a certain code that would be valid and 
compliant with the regulation. What needs 
to be strengthened is that if two counter-
parties are reporting to a trade repository 
without agreeing on the trade identifier, 
so each of them is reporting a different 
identifier, then this is a clear breach of the 
regulation. Second, it severely hampers 
or harms the quality of the data since that 
transaction would be unreconcilable be-
cause it identified with two different codes. 
So generating common identifiers is not 
only a legal obligation, it’s also essential 
for the quality of the data. No matter what 
method counterparties choose, they need 
to agree on a single identifier that is com-
mon for that transaction. If they don’t not 
only does the quality of the data suffer, 
but they are also putting themselves in a 
possible breach of the regulation.

Q: Have you heard of any instances of 
counterparties not agreeing on codes? 
A: Not only have we seen it, but the ab-
sence of a commonly-agreed identifier is 
probably the most important single source 
of data-quality problems in the EU that 
we have currently. This is for ESMA, trade 
repositories, national competent authori-
ties and counterparties. 

Q: Are you already looking to the clear-
ing phase? ESMA has been busy in 
recent weeks releasing new Q&As and 
consultations on clearing.
A: We have probably 10 releases of 
Q&As under EMIR and the number of 
new topics in each of those releases 
is going down. The last one was only 
a couple of questions, which is natural 

because the market is more used to ap-
plying EMIR. New topics that arise, new 
questions that come up are not as high 
as in 2013 when we were really flooded 
with all types of questions on how to 
apply EMIR. So in terms of issuing clari-
fications on the practical applications of 
EMIR in general, that process is final-
izing. We have a different work stream, 
which is the clearing obligation. That is 

focused on a number of products and 
it has its own time range. This is a very 
important phase for the overall frame-
work of EMIR. We are consulting on two 
clearing obligation determinations and 
we are not yet in the implementation 
phase where we face specific questions 
on how to apply that. We are in the regu-
latory phase in which we are consulting 
on the main regulatory initiative, which 
is whether we should or should not or 
how to determine the clearing obligation 

on some classes of derivatives. Prob-
ably, we will have some more practical 
implementation questions when we 
deliver those standards to the European 
Commission later this year.

Q: What have been the challenges 
and/or successes from the original 
reporting date?
A: The success has been to have thou-
sands of counterparties on-boarded, i.e. 
connected to trade repositories, in a very 
short time frame, just a matter of a few 
months. This can be measured by the fact 
that just four or five weeks after the Febru-
ary date the main proportion of counter-
parties were already on-boarded and only 
a small number of them were waiting to 
get connection to a trade repository. So 
in a matter of a few weeks, it was a big 
exercise of getting thousands of enti-
ties connected and their systems on the 
contract, etc. 

One challenge would be called data 
quality. This refers to the quality of the 
identifiers and of the reporting that would 
determine, arguably, the quality of the 
analysis that competent authorities can 
do with it. That is the main challenge, the 
main element that we are now working on. 
We are conducting a number of initiatives 
to improve data quality. We will present 
a number of them in the coming weeks, 
working together with trade repositories, 
national competent authorities and the 
representatives of the firms that need to 
report. That is our main priority and we 
really need to improve data quality signifi-
cantly compared to the current levels we 
are observing at trade repositories.

Q&A…

LEARN HOW TO USE 
BLOOMBERG FUNCTIONS <HELP>

Anything that relates to 
identifiers in a reporting 

regime is essential for the 
quality of the information that 
gets reported and therefore the 
quality of information that can 
be consulted by authorities.
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MARKET SCOPE COMPILED BY SCOTT JOHNSON, BLOOMBERG BRIEF EDITOR

ESMA is seeking feedback on draft 
regulatory technical standards for the 
clearing of interest-rate swaps and 
credit-default swaps, as it moves toward 
mandatory clearing. Interest-rate contracts 
account for the majority of activity in over-

the-counter derivatives, according to data 
compiled by the Bank for International 
Settlements. Market dynamics in that 
segment explain why overall OTC notional 
amounts have risen while market values 
have declined. CDS data show central 

clearing already gaining ground, particu-
larly in multi-name products. 

ESMA will consider comments until Aug. 
18 for IRS and Sept. 18 for CDS. (For con-
sultation details, see http://bit.ly/UX0Z5g.) 

ESMA Rules on IRS Clearing to Cover Most OTC Activity, as CDS Show Evolving Industry

CDS notional amounts have fallen to $21 trillion at the end of 2013 from 
as high as $58 trillion in 2007, when the segment was just behind foreign-
exchange derivatives as the second largest. The gross market value has 
also decreased. A contraction in inter-dealer activity is largely responsible 
for the decline, said the BIS. 

$0T

$10T

$20T

$30T

$40T

$50T

$60T

0%

2%

4%

6%

8%

10%

12%

14%

2007 1H 2008 1H 2009 1H 2010 1H 2011 1H 2012 1H 2013 1H

Multi-name notional (rs)
Single-name notional (rs)
Gross market value/notional (ls)

Source: Bank for International Settlements 

Outstanding Positions 

CDS Notional, Value Continued to Decline in 2013

CDS contracts cleared through central counterparties rose to 26 percent 
of the market in 2013, according to the BIS. At the same time, there has 
been an increase in netting, in which market participants reduce counter-
party exposure by offsetting contracts with negative market values against 
contracts with positive values. As a result, net market values fell to 21 
percent of gross market values last year. 
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Central CDS Clearing Expands as Netting Increases

The gross market value of interest-rate derivatives fell to $14 trillion last 
year from a recent peak of $20 trillion in 2011. The BIS attributes the 
decline to the bond market sell-off after the Federal Reserve announced 
the tapering of quantitative easing in mid-2013, which narrowed the gap 
between market interest rates on the reporting date and those prevailing 
at the inception of the contracts. 
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All OTC derivatives: $18.7 trillion 
Interest-rate contracts: $14 trillion 

Bond Sell-Off Led to Lower Market Values

Interest-rate contracts accounted for 82 percent of the $710.2 trillion in 
notional amount outstanding of global OTC derivatives at the end of 2013, 
along with 75 percent of the $18.7 trillion in gross market value, according 
to a May statistical release from the BIS (http://bit.ly/1oy69jU). Swaps are 
by far the largest subcategory, at $461 trillion. 
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Roger Cogan, 
head of European 
public policy at the 
International Swaps 
and Derivatives 
Association, sees 
uncertainty remain-
ing in the frontload-
ing requirement of 
Europe’s clearing 
mandates. 

Regulators have taken a big step towards 
implementing the first clearing mandates 
in Europe, with the release of two July 11 
consultation papers by the European Se-
curities and Markets Authority that identify 
the classes of derivatives that will be tar-
geted first, as well as the phase-in periods 
for different types of counterparties. In 
many respects, the proposed mandates 
are in line with market expectations, cer-
tainly in terms of the instruments that will 
be captured in the first phase. But there 
are still areas of uncertainty, particularly 
with regards to how the so-called front-
loading requirement will work in practice. 

Process
The clearing mandate determination pro-

cess really got under way in March, when 
Swedish clearer Nasdaq OMX became the 
first central counterparty to be authorized 
under the European Market Infrastructure 
Regulation. Since then, four other over-the-
counter derivatives clearing houses have 
been given the green light, but that first 
authorization matters. From the moment 
ESMA was notified of the approval by the 
Swedish regulator on March 18, the clock 
started ticking on a six-month window 
for ESMA to conduct a public consulta-
tion and submit draft regulatory technical 
standards to the European Commission for 
each authorized class of derivatives prod-
uct it recommends for a clearing obligation.

Nasdaq OMX clears a variety of interest 
rate swaps denominated in Scandinavian 
currencies, but also clears euro-denom-
inated interest rate swaps — a highly 
traded derivatives class meeting ESMA’s 
requirements for a proposed clearing 
mandate — setting a deadline of Sept. 18 
for ESMA to submit its technical standards 

CLEARING MANDATE GUEST COMMENTARY BY ROGER COGAN, ISDA

Frontloading Requirement Remains Uncertain in Countdown to Clearing in Europe
to the EC. The first CCP for credit deriva-
tives, LCH.Clearnet SA, wasn’t approved 
until May 22, giving ESMA more wiggle 
room to finalize and submit its rules for 
that product class. 

That is reflected in the timelines for the 
consultations — market participants have 
until Aug. 18 to comment on the inter-
est rate swaps proposed for mandatory 
clearing, but have an additional month for 
credit derivatives. (For a list of products 
covered by the first-draft clearing man-
dates, see http://bit.ly/V1vUxM.)

The submission of the regulatory 
technical standards is not the end of the 
process, however. The EC has up to three 
months to endorse the standards before 
they pass to the European Parliament and 
Council of the European Union, which 
have up to two months to accept the rules 
if they haven’t been modified by the EC 
and up to six months if they have. The 
rules are then published in the Official 
Journal of the European Union and come 
into force 20 days later. 

The first mandates may be waved 
through without controversy — after all, 
they include those instruments where 
there is already a high level of voluntary 
clearing and where there are existing 
clearing mandates in force in the U.S. In 
fact, ESMA says in its consultation that 
“there will be a couple of months between 
this consultation and the entry into force 
of the technical standards”. Taking that at 
face value, it could mean the rules come 
into force as early as October or Novem-
ber 2014. In the worst case, however, the 
approval process could stretch until July 
2015.

Phase-in
Once the clearing mandate comes 

into force, counterparties have a certain 
phase-in period before they are required 
to comply. For category-one entities 
(clearing members), the phase-in is six 
months. The clearing obligation would 
apply to all classes of covered deriva-
tives — meaning a clearing member at 
an authorized CCP that doesn’t clear 
every class of derivatives captured by the 
mandate would have to establish links 
with another authorized CCP to clear any 

trades in those instruments.
For category two (financial counterpar-

ties not included in phase one), the phase-
in is 18 months. The time lag for category-
three firms — non-financial counterparties 
above the clearing threshold — is three 
years. The majority of participants would 
fall into the category-two bucket, meaning 
the clearing mandate for most European 
firms would be anywhere between April 
or May 2016 (assuming ESMA’s rules are 
fast-tracked) to January 2017 in the very 
worst — but unlikely — case.

Frontloading
The biggest uncertainty is the frontload-

ing requirement. The consultation papers 
repeat a revised approach outlined by 
ESMA in a letter to the EC on May 8, in 
which the frontloading obligation — the 
requirement to retrospectively clear exist-
ing trades once the clearing mandates 
begin — would only apply for transactions 
that occur from the time the regulatory 
technical standards come into force until 
the end of any phase-in.

This proposed methodology removes 
much of the uncertainty that had previous-
ly existed, but doesn’t completely eliminate 
the pricing complexities for end-users dur-
ing the phase-in period. The switch from 
non-cleared to cleared would come with 
an array of potential fee, capital, funding 
and discount-rate implications, all of which 
would need to be considered and under-
stood at the inception of any trade during 
the frontloading period. End-users would 
also need to find clearing members to 
commit to clearing at a certain point in the 
future, which some may be unwilling to do. 
The fact the date of the switch to clearing 
would be known in advance makes that 
calculation slightly less complicated, but 
there are still a number of variables that 
would need to be considered.

ESMA proposes a minimum remain-
ing maturity of six months, which means 
contracts with a time to maturity below 
this threshold avoid the frontloading 
requirement. Market participants will be 
looking closely during the consultation at 
whether a six-month threshold is sufficient 
to mitigate the potential impact of this 
requirement. 
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MULTI ASSET 
Bloomberg’s valuation solution is multi-asset covering 
interest rates, FX, equity, commodity, credit, inflation and 
hybrid products.

EXTENDED PRODUCT COVERAGE 
Vanilla and exotic derivatives.

INDUSTRY STANDARD VALUATION TOOLS 
Market-standard pricing models for each asset class and 
product type.

YOUR OWN VALUATIONS
Report your own valuations via the EMIR Excel uploader 
or Bloomberg’s SFTP integration solution.

OUTSOURCE VALUATION AND 
REPORTING BVIP<GO>
Utilize Bloomberg’s independent valuation service, BVAL 
Derivatives, to outsource and report valuations, perform 
valuation reconciliations and dispute reconciliations. 

CREATE AND REPORT COLLATERAL PORTFOLIOS 
Use Bloomberg’s security database and pricing to report 
collateral valuations. Link collateral portfolios to Master 
Agreements and assign collateral portfolio codes. 

Bloomberg’s straight-through-processing solutions allow clients to comply with reporting requirements around the globe, 
connect with key exchanges, clearing houses and trade repositories for all asset classes. 

Key features of the offering are as follows:

For more information contact:

Alexandre Caldeira 
BVAL Derivatives Financial Engineering Group 
+44 20 3525 7504 
acaldeira1@bloomberg.net

Robert Gee 
EMEA Application Specialist 
+44 20 3525 2222 
rgee3@bloomberg.net

Simon Watts 
EMEA Application Specialist 
+44 20 7330 7006 
swatts2@bloomberg.net

EMIR<GO>
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Emmanuelle Chouk-
roun, head of new 
business for asset 
managers and asset 
owners at Societe 
Generale Securi-
ties Services, says 
EMIR’s second trade 
repository reporting 
phase on Aug. 11 will 
bring greater transpar-

ency to the OTC derivatives market, though ques-
tions from the first reporting phase still remain.

A new and important milestone will be 
achieved as of Aug. 11 for reinforced deriva-
tives regulation in the European Union. 
Mandatory daily reporting to trade reposi-
tories will become effective on this date for 
derivative contract valuations and associ-
ated collateral. 

Trade repositories are intended to improve 
transparency when creating and trading 
derivatives, improve overall monitoring and, 
as a result, reduce risk. There are no fewer 
than 85 fields that need to be reported to 
trade repositories, including details such as 
counterparty data and trade lifecycles. For 
more on these fields: http://bit.ly/1kLGm8L.

These new procedures will enable regula-
tors to monitor counterparty risk exposure 
and identify potential market abuse. The 
ultimate goal is to avoid the widespread 
administrative chaos that erupted following 
the collapse of Lehman Brothers Holdings 
Inc. in September 2008. Penalties can be 
levied on EU institutions that do not comply 
with the new rules.

By the Aug. 11 date, all financial counter-
parties with an OTC derivative contract will 
have to report contract valuations on a daily 
basis (e.g. Variation Margin or MtM). The 
associated collateral will also need to be 
provided on a portfolio basis.

Phase One Challenges, Progress
Trade repositories were among the first 

entities that struggled to comply with the first 
EMIR reporting phase, which took effect on 
Feb. 12. Many were unable to load all of the 
data sent by their clients on that date. Since 
then, the situation has fortunately evened 
out and data flows have begun to arrive 
on a daily basis to EU trade repositories. 

TRADE REPORTING GUEST COMMENTARY BY EMMANUELLE CHOUKROUN, SGSS

August Brings New EU Milestone for a More Transparent Derivatives Market
There’s still, however, a group of stragglers 
who are either unconcerned or are just 
taking their time to obtain the legal entity 
identifier required to initiate reporting. 

The FX Forwards Issue
One question that has arisen involving 

foreign-exchange forwards, for which settle-
ment takes place three-to-seven days after 
the trade date, is where are these contracts 
supposed to be reported. The answer, 
unfortunately, is not straightforward and the 
transposition of the Markets in Financial In-
struments Directive has led to different out-
comes, depending on the EU member state. 
For example, Italy, Norway and the U.K. 
have said that such FX forwards are not 
OTC derivatives. This differs from other EU 
member states, such as France, which has 
said French financial counterparties and 
corporates need to report contracts to trade 
repositories as it considers these instru-
ments derivatives after MiFID transposition. 
The issue was raised with European Securi-
ties and Markets Authority and the industry 
is still waiting for an answer. Until then, most 
local regulators have decided to rely on local 
directive transposition for assessing if such 
contracts need to be reported. 

Trading With Counterparties  
Outside of the EU

Buy-side and corporate entities trading 
with counterparties outside of the EU were 
forced to find a solution for reporting to trade 
repositories as their sell-side counterparts 
had not planned to offer any delegation pos-
sibilities. Another difficulty has been in ob-
taining their cooperation for defining unique 
trade identifiers, which are the IDs on the 
transaction level of a trade, and execution 
timestamps. On top of these issues, bank-
ing secrecy was likely the biggest hurdle 
to overcome as trade repository reporting 
requires disclosing counterparty details that 
are sometimes not authorized for disclosure 
by non-EU regulators.

This can lead to situations where EU enti-
ties would be asked to breach a local law 
in order to respect regulatory requirements 
within the EU. Some exemptions have been 
granted by a number of non-EU regulators 
(e.g., Singapore), but this can still potentially 
lead to tricky situations. 

In turn, regulators, aware of the tight dead-
lines, have been relatively conciliatory. This 
general “grace period”, however, is about to 
come to an end. Those who have not taken 
the time to adapt should expect to see the 
arrival of regulatory sanctions.

Phase Two Challenges
Collateral reporting consists of report-

ing the value of a financial asset posted 
as collateral to a counterparty on a daily 
basis in order to mitigate counterparty risk. 
It is reported on a portfolio basis, meaning 
that several transactions can be assigned 
to the same collateral portfolio and it is the 
information on such portfolio that shall be 
reported. Information to be reported is quite 
simple as there is only one collateral value 
field and an associated currency field. 

Valuation reporting, however, is a little 
more complex as it is done on a daily basis 
to report contract valuations (or MtM). EU 
regulators seem eager to grant some flex-
ibility to small banks and pension funds by 
allowing full delegation to the counterparty, 
though this is not the case with mutual 
funds, including UCITS and alternative 
investment funds. As such, some local 
regulators expect fund managers to report 
contract valuations used in their fund 
net-asset-value and not those produced 
by counterparties. This has some practical 
consequences related to how asset manag-
ers are organized since they need to set up 
a specific flow linking MtM, used for NAV 
calculation purposes, and valuation report-
ing to trade repositories. 

At SGSS, we have closely monitored 
these requirements for mutual funds and 
worked early on to establish these links. 

Asset managers can decide to use coun-
terparty prices, but need to remain capable 
of challenging valuations on a continual 
basis, as well as sending corrective mes-
sages, which cannot be improvised. There 
is no doubt that the second phase of trade 
repository reporting implementation will con-
tribute to greater transparency for the OTC 
derivatives market. Ultimately, this will lead 
to the possession of accurate, timely and 
reliable information on Europe’s maturing 
derivatives markets, allow for the intelligent 
analysis of major trends and the ability to 
pinpoint the calculation of potential dangers.
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Data Reconciliation Is Improving as Industry Braces for Next Phase of EMIR, TRs Say

Danny Corrigan 
Chief executive officer,  
European trade repository 
CME Group

Challenges: The EMIR transaction report-
ing mandate is vast, covering all forms of 
derivatives undertaken in Europe. Early 
problems around acquisition of legal entity 
identifiers have abated but issues remain 
with unique trade identifier generation and 

consumption, especially for exchange-traded derivatives. This has 
a knock-on effect to the inter-trade repository reconciliation process. 
CME ETR, working with its clients and partners, focused on improv-
ing these key forms of data standards concentrating on the unique 
trade identifier. CME’s pairing rate — the initial form of reconciliation 
— within its own TR and across trade repositories is one of the best 
in the market. Industry wide, pairing rates have improved, in part at 
the behest of ESMA, which held TR roundtable meetings to identify 
and address these issues.

Uncertainty: The addition of valuation and collateral reporting 
could lead to a three-fold increase in volume of reports as trades 
and positions are required to be valued daily. As a result, CME 
ETR has invested carefully in technology spend and development 
to ensure we’re prepared for such an increase in data reporting. In 
reporting, some delegated reporting arrangements do not cover 
the new phase. CCPs, such as CME, as holders of the valuation 
golden record would be expected to take increased roles in report-
ing on behalf of clients, though adoption has been slow.

Ian McLelland 
Managing director  
and chief executive officer 
DDRL Europe, DTCC’s European trade 
repository 

Challenges: Despite the scale and com-
plexity of the undertaking — EMIR impacted 
the largest number of counterparties of any 
trade reporting regulation worldwide — the 
industry has made significant progress 

since the reporting requirement went live a few months back, bring-
ing additional transparency to the derivatives markets. Our European 
trade repository alone has registered around 35,000 accounts since 
the February deadline, holds over 20 million open OTC contracts 
and 40 million ETD contracts, and processes an average of 75 
million new messages weekly; globally our trade repositories have 
opened around 40,000 accounts, hold over 30 million OTC contracts 
and process around 150 million messages per week.

Uncertainty: The next phase of EMIR will extend the European 
reporting obligations to cover collateral and valuation data. As with 
the first phase, the use of a common UTI exchanged and agreed 
by both parties will be critical to helping ensure that all the relevant 
data is linked and reported in a consistent manner. 

Beyond the near-term European compliance date for collateral and 
valuation, one area that remains a bit in flux is how global reporting 
initiatives will impact firms. As new reporting deadlines are imple-
mented around the world, firms that have reporting obligations 
across markets will likely be looking to centralize (or streamline) 
their reporting capabilities with one trade repository. As the trade 
repository landscape consolidates, regulatory priorities will likely 
shift towards data aggregation and turning the data into actionable 
information. The role of supranational regulatory authorities in facili-
tating the use of globally agreed-upon standards will be key, and so 
will continued cooperation between the repositories, the regulators 
and the industry.    

Iwona Sroka 
Chief executive officer 
KDPW

Challenges: As one of the first four autho-
rized trade repositories in Europe, KDPW_
TR has participated in the implementation 
of EMIR from the very beginning. We are 
engaged in a most-active (and at times dif-
ficult) dialogue with all market participants: 
the regulators, the other TRs and reporting 

participants. We harmonize our services with the legal require-
ments and the ESMA guidelines. We listen attentively to entities 
which have the reporting obligation.

The main challenges of EMIR reporting for all TRs include the 
data reconciliation process. The key factors which make it difficult 
to pair reports include the incompatibility of UTI and LEI. An at-
tempt at comparing reports is often abandoned in the absence of 
the key identifiers, which significantly reduces the percentage of 
paired reports. Next, the reconciliation process encounters prob-
lems posed by divergent methods of reporting different values by 
both counterparties.

Uncertainty: In our opinion, a major challenge is and will be how 
to successfully encourage counterparties to report in line with the 
ESMA Q&A guidelines and how to develop uniform field formats 
for all trade repositories.

We are currently focusing our attention and efforts on testing and 
supporting our participants in view of the collateral and valuation 
reporting start date on Aug. 11.

TRADE REPOSITORIES COMPILED BY MELISSA KARSH & SCOTT JOHNSON, BLOOMBERG BRIEF EDITORS

Trade repositories registered with ESMA centrally collect and maintain derivatives records reported by counterparties. Bloomberg Brief 
asked trade repositories to discuss the biggest challenges of the regulation so far, as well as what remains uncertain about the next 
phases of implementation. 
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TRADE REPOSITORIES…

David Retama 
Managing director 
REGIS-TR

Challenges: The biggest challenges could 
probably be simplified into two categories. 

First, being ready for the reporting start 
date (RSD). The confirmation of TR regis-
tration on Nov. 13 left a 90-day window until 
RSD. Although at REGIS-TR a number of 

our larger financial counterparty customers were well prepared and 
taking advantage of our test platform and provided documentation 
well in advance, many NFC customers incorrectly believed they 
would be exempt. Others waited until TRs were officially registered 
by ESMA before starting the provider selection process. The up-
shot of this is that all TRs experienced a surge in account opening 
requests in the weeks preceding RSD. It was challenging for us to 
get all customers onboarded in time, but our system was robust 
and our customers did not experience the system performance 
issues experienced by some participants. 

Second, data quality. EMIR is a framework for trade reporting and 
although ESMA has continued to provide clarification on a number of 
issues through their Q&A documents, there is a not a definitive pro-
tocol for reporting all fields of applicable data. A backlog for issuance 
of legal entity identifiers created issues where interim IDs were being 
used but did not match with the counterparty. Likewise, absence of a 
definitive protocol for the generation of unique trade identifiers (how 
to generate, who should generate and who should consume) caused 
data mismatches. These two simple examples illustrate how the two 
counterparties of a trade might technically be reporting “correctly”, yet 
not in a way that is conducive to reconciliation which, after all, is the 
primary validation for data quality. REGIS-TR continues to work with 
ESMA, the other TRs and relevant industry working groups to help 
define best practice and reach agreement on appropriate tolerances 
that could be applied without compromising the fundamental integ-
rity of the data reconciliation process. 

Uncertainty: We are concerned with the part of EMIR that re-
lates to trade reporting. The reporting of valuations and collateral 

comes into force on Aug. 11 for financial counterparties and 
non-financial counterparties above the EMIR clearing threshold 
(NFC+). Our platform was designed to these specifications and a 
number of participants are already successfully reporting collater-
al and valuation updates to us in line with our schemas published 
at the end of January. We also published a detailed collateral and 
valuations updates guide to our customers in June to further help 
guide them through the nuances of this process.

David Nowell 
Head of industry relations and regulatory 
compliance 
UnaVista (London Stock Exchange Group)

Challenges: One of the biggest challeng-
es for firms has been sourcing data from 
multiple systems and formatting into the 
correct format. We have assisted clients 
with this by providing access to our regula-
tory rules engine which acts as a hosted 

middleware solution to transform our clients proprietary data into 
the relevant structures and formats to report to trade repositories 
and regulators, thus taking their in-house IT overhead away.

Uncertainty: As we approach the deadline, we have communi-
cated the information that our customers need in order to report 
the additional information and our test environment is available for 
clients to use prior to the deadline.

In terms of general advice, we advise clients to prepare early. We 
have UAT [user acceptance testing] set up now and a number of 
clients are already testing. We have also run a number of ses-
sions for our clients to help disseminate information from the latest 
Q&As from ESMA so they can fully understand the requirements. 
We want to do all we can to make reporting as simple as possible 
for them. The last thing firms should do is bury their heads as this 
deadline will not be moved.

THE LATEST FINANCIAL REGULATION NEWS

TOP FREG < G
O>
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CCPs Invest in Risk Management, ‘State-of-the-Art’ Systems in Preparing for EMIR

Johan Rudén 
Senior vice president and global head of 
post trade services 
Nasdaq OMX

Challenges: Our biggest challenge, and 
takeaway, resulting in Nasdaq OMX’s 
CCP being the first EMIR-compliant 
clearinghouse in Europe, was the fact 
that we were actually leading the way. 
We were the first applicant, and had to 

establish how the regulations should be interpreted, documented 
and proved. This meant we had to work with regulators to both 
establish a new structure and define the new standard. 

Clearing outlook: Nasdaq OMX’s clearinghouse provides a 
well-proven, client-protection model with separate accounts that 
enables full segregation and portability of clients’ position and 
collaterals in the event of a clearing member default. We were the 
first to launch the first true multi-asset clearing offering — provid-
ing full margin netting between listed and OTC across each asset 
class. At this point, we will continue to meet market and regulato-
ry demand, clearing all products that are mandated at the lowest 
possible cost for our members.

Dr. Thomas Siegl 
Chief risk officer 
European Commodity Clearing (ECC), a 
subsidiary of European Energy Ex-
change (EEX)

Challenges: Generally speaking, ECC 
experienced the same increasing require-
ments imposed by the EMIR regulation 
that all other market participants have 
experienced. However, as a CCP, with 

a banking license and the corresponding rules, ECC was better 
prepared than many smaller competitors. Probably the biggest 
challenge for ECC was working with so many rules where no 
established interpretation was available.

Clearing outlook: We are very well prepared, having received 
recognition as an EMIR licensed CCP in June 2014, and having 
already implemented the second version of our “Straight Through 
Processing” Registration Service for brokered trades. Especially in 
the current environment of uncertainty regarding the future rules, 
ECC’s focus is to remain as a “safe harbor” based on clear rules 
and products. In this context, we are able to provide regulatory 
certainty for our participants, keeping constant focus on the main-
tenance and development of appropriate service offerings.

As a CCP, we generally believe that clearing services are already 
an important risk management instrument, however, they will 
become even more important in the future. In addition to the risk-
controlling aspects, this requires that the CCPs keep focusing on 
the development of “state-of-the-art” services which fit into the 
trading participants’ business procedures. In this context, aspects 
like operational efficiency as well as market coverage will become 
even more important. In these areas, ECC and EEX have signifi-
cantly invested in the recent months in STP processing for trade 
registration and extending the product coverage.   

Iwona Sroka 
Chief executive officer 
KDPW

Lessons: Authorization of KDPW_CCP 
was a complex process. Since 2011, 
KDPW_CCP has operated as a separate 
company, 100 percent owned by KDPW. 
We have equipped our CCP with a 
state-of-the-art risk management system 
(based on the SPAN methodology for 

organized trading and Value-at-Risk model for OTC clearing), a 
multi-tier clearing guarantee system (cash and derivatives market 
margins, clearing fund, own capital of the CCP). We also modified 
the default waterfall and increased the CCP’s own capital. These 
changes were all made in regard to the EMIR requirements.

The EU authorization allows KDPW_CCP to operate as a CCP 

CENTRAL COUNTERPARTIES COMPILED BY MELISSA KARSH, BLOOMBERG BRIEF EDITOR

Firms that want to offer central counterparty services in the European Union must seek authorization under EMIR. So far, 10 CCPs have 
been authorized to offer services and activities in the EU, according to ESMA. Bloomberg Brief asked the CCPs about their biggest 
challenges in preparing for the regulation, what they’ve learned during authorization and what’s coming next during the clearing phase. 

FAQs, Upcoming Events and Other Resources EMIR < G
O>
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CENTRAL COUNTERPARTIES…

across the European Union, including the addition of the OTC 
derivatives market to the authorized scope of the clearinghouse’s 
services. Along with the authorization application, the clearing-
house has filed its list of OTC instruments to be cleared, which 
are derivatives cleared in the Polish zloty. We know that interna-
tional banks from London trade these instruments with Polish 
banks.

Károly Mátrai 
Chief executive officer 
KELER CCP Ltd.

Challenges: The biggest challenge in 
our preparation was the overwhelming 
administration. The European Securities 
and Markets Authority updated its “Ques-
tions and Answers” document as many as 
10 times, which governed the preparation 
at all entities not only in the clearinghouse 

space but also of the trade repositories. The KELER Group pro-
vides trade reporting services too, therefore we had to consider 

and comply also with those rules. It may describe the level of 
administrative burden well that only KELER CCP had to hand in 
several thousand pages in various documents. 

However there is an upside to the last year of preparation, and it 
is that we reviewed all of our processes. As a result, we decided 
to boost our risk management by investing in our IT infrastructure 
and obtaining a state-of-the-art risk management platform. This 
step will further improve our robust risk management activity as it 
brings additional transparency and, therefore, the entire process 
will be more acceptable for international participants.

Clearing outlook: By obtaining the EMIR license, KELER CCP 
will be able to retain its current markets not only in the short run, 
but also in the mid- and longer term. Furthermore, given that 
KELER CCP is the only clearinghouse in the Central and Eastern 
Europe (CEE) region and that we are already incumbent in many 
businesses from the capital markets to the energy exchanges, we 
expect to grow our business further, either organically or through 
partnerships in the region.

BloomBerg 
Brief group 
SuBScriptionS
Bloomberg newsletters are now available for group purchase 
at very affordable rates. Share with your team, firm or clients.

contact us for more information:
+1-212-617-9030
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Trade Reporting Challenges Remain as EMIR’s Collateral, Clearing Phases Loom

Gunnar Stangl 
Head of regulatory coordination 
Commerzbank

Challenges: The go-live of trade reporting 
proved to be challenging, with last-minute 
guidance requiring fast reactions to bring 
clients, who delegated their reporting, over 
the regulatory timeline. We continue to find 
the extension of OTC requirements to the 
exchange-traded derivatives space creates 

a number of persistent challenges. Furthermore, we still experience 
reluctance with non-EU counterparties to fully comply with EMIR 
rules. While a non-financial in a third country does not present a 
different risk from an EU non-financial, a lack of legal certainty has 
been holding back developments.

Uncertainty: For the introduction of mandatory exchange of 
collateral between all financial counterparties from December, 
thousands of CSAs [credit support annexes] need to be modified 
– and potentially new metrics included, as the “MTA” proposed by 
the ESAs [European supervisory authorities] works differently from 
normal minimum transfer amounts. This is amplified by the clearing 
obligation coming in later than anticipated, and some question 
marks hanging over the international compatibility of the European 
rules. Also, it has not been totally clarified yet how the “capital or 
initial margin” requirement for trades between larger derivative 
houses is to be understood. 

Emily Cates 
Specialist in operational processing 
Rule Financial

Challenges: The greatest challenges have 
been in three main areas:

i) Unique trade identifier agreement and 
exchange between counterparties;

ii) Management of the reconciliation 
process between counterparties and trade repositories, due to UTI 
issues, and a very low match rate inter- and intra-TR;

iii) Product and counterparty classification under EMIR. ESMA 
iis updating its responses to questions being asked in this area 

around what constitutes a derivative under EMIR, and whether a 
counterpart is considered a financial counterparty, non-financial 
counterparty or a third-country counterparty. Their latest answers 
to these questions and many others were published on June 23; 
in addition AIFMD has broadened the scope of EMIR to non-EEA 
entities. 

Uncertainty: The next milestone of the EMIR implementation is 
the collateral valuation reporting on Aug. 11. In light of some of the 
challenges for trade reporting generally, the pricing challenges for 
non-cleared transactions will add to the mix. It is then a short step to 
September and the first sight of the regulatory technical standards 
for the central clearing mandate, with the subsequent product on-
boarding and standardization challenges this will inevitably bring.

Aviv Handler 
Managing director 
ETR Advisory

Challenges: Undoubtedly the great-
est challenge so far has been the lack 
of clarity over the data reporting format, 
especially for commodity trades. There is 
often more than one way to report certain 
types of trade, for example with commod-
ity trades with more than one delivery. 

There is no clear guidance as to how these are to be broken down 
and therefore many are reporting the data differently. Each TR 
expects the data in different ways too. The actual form of data to 
be reported is also subject to interpretation, as well as which data 
goes in which field.

There is therefore little uniformity in how the data is being reported. 
Consequentially, there are very low matching rates for the two 
sides of the trade. 

Uncertainty: In terms of valuation data there is uncertainty about 
how to value certain types of commodity trades. The phrase “mark 
to market” has certain connotations in the commodities market 
which will need to be lined up with the rules.

Sending collateral data will be challenging, too. The requirement 
to map trades to collateral portfolios is theoretically intuitive. But in 
practice mapping portfolio codes as part of a regulatory solution is 
likely to uncover many practical obstacles. 

INDUSTRY PERSPECTIVES COMPILED BY MELISSA KARSH & SCOTT JOHNSON, BLOOMBERG BRIEF EDITORS

Bloomberg Brief asked Gunnar Stangl of Commerzbank, Emily Cates of Rule Financial and Aviv Handler of ETR Advisory to describe 
the challenges of the early months of EMIR reporting and what remains uncertain about the coming phases of implementation. 

PORTFOLIO VALUATION FOR OTC DERIVATIVES:

OIS vs LIBOR MARS CSA < G
O>
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Andrea Wintermantel, a financial services 
partner at PwC, and Shantanu Upadhyay, a 
financial services senior manager, say EMIR 
reporting requirements in effect earlier this year 
have posed a larger challenge for the industry 
and regulators than previous operational risk 
management requirements. They say many 
firms are now pausing to review their initial 
implementation projects, to confirm full compli-
ance, address gaps and incorporate additional 
guidance, industry solutions and best practices 
that have evolved over the past year.

Reporting Challenges
The volume of unmatched trades cre-

ated by poor data quality and lack of 
reporting participation is growing. While 
ESMA reports that 140 million derivative 
trades are reported each week, some 
regulators suspect that many corporates 
have yet to start reporting. Even for the 
reporting that is being undertaken, most 
market participants agree that EMIR 
data processing, quality and participation 
remain less than ideal. Matching rates 
at trade repositories are estimated to be 
about 30 percent for OTC derivatives and 
3 percent for exchange-traded derivatives, 
data compiled by Risk.net show.  

What’s going wrong?

 ■ Unique trade identifiers are not being 
reported, or used consistently between 
counterparties;

 ■ Trade IDs required to link transactions 
are not being applied;

 ■ Unique product identifiers are not being 
used correctly to calculate position level; 

 ■ Complex product data are not being 
reported consistently.

REPORTING FRAMEWORK GUEST COMMENTARY BY ANDREA WINTERMANTEL & SHANTANU UPADHYAY, PWC

PwC Sees Benefits to Improved Compliance and Efficiency With EMIR Requirements

Andrea Wintermantel Shantanu Upadhyay

Reporting firms remain responsible to 
reconcile and report unmatched trades. 
To manage the backlog, firms should  
be setting up project teams to establish 
key reporting indicators, create data 
validation systems and perform regu-
lar reconciliations with counterparties. 
Firms must also be proactive about 
working with their reporting agents and 
TRs to agree on how unmatched trades 
will be processed.

Reporting Transition to BAU
EMIR implementation teams have put 

reporting structures in place, but firms 
must consider how they will maintain 
reporting post implementation. While 
MiFID and EMIR reporting rules and data 
requirements differ, the lessons learned 
can be applied to managing complex 
processes. A mature and robust reporting 
control framework should include:

 ■ Clear ownership/accountability defined; 

 ■ Roles of the first and second lines  
of defense;

 ■ Sufficiently senior governance; 

 ■ Partnership with technology;

 ■ Identification and management of risks 
and vulnerabilities.  

Firms that embrace this approach will be 
in a stronger position to comply with the 
rules, or show they are working to ensure 
compliance within a reasonable time 
frame. A robust controls framework will 
also help firms to realize operational ef-
ficiencies across all reporting obligations. 

For firms that undertake delegated re-
porting, a controls framework is essential 
to show that the arrangements meet the 
U.K. Financial Conduct Authority’s strict 
outsourcing requirements. The controls 
framework could become a commercial 
differentiator rather than a burden.  

All Clear?
The cost of trading is widely expected 

to increase due to non-centrally cleared 
margin requirements and operational 
compliance costs, in addition to the higher 
capital charges for trading non-centrally 
cleared derivatives. 

EU regulators have published draft rules 
for both central clearing, expected to be 
phased in from the third quarter of 2015, and 
non-centrally cleared margin requirements, 
which provide enough detail for firms to esti-
mate the impact of these on their derivative 
portfolios. Non-centrally cleared margin will 
likely apply shortly after Dec. 1, 2015. These 
estimates will allow firms to plan how they 
can mitigate costs and operational impacts, 
such as transferring trading from non-cen-
trally cleared to cleared or exchange-traded 
derivatives. Firms that trade in contracts 
likely to be subject to central clearing should 
begin assessing the costs and benefits of 
clearing providers’ offerings.

Finally, firms should understand the 
changes they need to make to their col-
lateral management process, to ensure 
that any collateral management systems 
support EMIR collateral reporting require-
ments. Any collateral disputes relating to 
non-centrally cleared trades must be man-
aged in accordance with the firm’s EMIR 
dispute resolution procedures. 

What Firms Should Do Now
Firms should be taking stock of how 

accurately and completely they have 
implemented the EMIR requirements in 
effect. Particularly:

 ■ A robust controls framework is neces-
sary to embed these complex reporting 
requirements into business as usual; 

 ■ The business and operational impacts 
of non-centrally cleared margin require-
ments are expected to be significant. 
Firms that develop their bilateral clearing 
response early will be best placed to real-
ize financial and operational efficiencies.

There have been many challenges for 
the participants to implement a regula-
tory regime in a market where not many 
rules existed before. It will take time for 
derivative counterparties and financial 
market infrastructure providers to improve 
compliance and efficiency, but the benefits 
of doing so now are many: meeting full 
regulatory compliance, improving efficien-
cy, ensuring client retention and creating a 
strong foundation upon which the next set 
of EMIR requirements will rest.  
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Bloomberg solutions for reporting: Bloomberg solutions for clearing:

BLOOMBERG SOLUTIONS
FOR EMIR REPORTING EMIR<GO>

VOICE & ELECTRONIC TRADES
Trades initiated via Bloomberg voice and electronic 
execution platforms can seamlessly flow to the 
preferred Trade Repository as part of the execution 
process.

MONITORING REPORTING STATUS
Bloomberg provides a Central Reporting Blotter 
to monitor the reporting status of your trades. 
Clients can track which trades have been sent and 
acknowledged and which have any issues or errors. 

UPLOADING AND BACKLOADING TRADES
Clients have the option to upload trades initiated 
outside of Bloomberg in order to ensure that all 
trades are reported through a single solution. 
Uploads can be via simple tools or integrated 
feeds. These mechanisms can also be used for the 
transaction back-loading requirement. 

VALUATIONS
Bloomberg’s EMIR reporting solutions allow clients 
to send valuations seamlessly to trade repositories 
using a single workflow. 

FOR CLEARING 
Bloomberg’s electronic trading platform already 
supports clearing workflows. Using Bloomberg, 
customers are able to connect their trades to a 
Clearing House and perform margin calculations. 

Initial Margin and the PV for calculating Variation 
Margin on a transaction basis can be shown. 

LCH and CME margin simulations at the portfolio 
level are already available in MARS GO.

Bloomberg’s straight-through-processing solutions allow clients to comply with reporting requirements around the globe, 
connect with key exchanges, clearing houses and trade repositories for all asset classes. 

Robert Gee 
EMEA Application Specialist 
+44 20 3525 2222 
rgee3@bloomberg.net

Desmond Bevan 
Sales Representative 
+44 20 7073 3528 
dbevan3@bloomberg.net

David Wiggins 
EMEA Application Specialist 
+44 20 3216 4161 
dwiggins6@bloomberg.net

Frankie Cheung 
Sales Representative  
Risk & Regulations 
+44 20 7073 3547 
fcheung1@bloomberg.net
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Looking ahead to 2015, the next major 
milestone under the European Market 
Infrastructure Regulation will be manda-
tory derivatives clearing through central 
counterparties. Since counterparties will 
generally have different portfolios at differ-
ent CCPs — which in turn have different 
calculation methodologies and criteria for 
collateral eligibility — transaction costs 
are likely to vary. It will no longer be suf-
ficient to determine which transaction to 
execute. Soon, counterparties will need 
to think about where to place the trade, 
which clearing broker to use and what to 
secure against it. 

A key tenet to the central clearing model 
is that the defaulter pays first. This means 
that CCPs require cash and securities 
to be delivered both at inception and 
throughout the life of cleared transactions. 
These payments can be broken into two 
categories — those that relate to how the 
market value of the portfolio has moved 

since inception, and those that relate to 
how the risk profile of new positions alters 
the counterparties’ default risk. 

Counterparties will need to post col-
lateral via a clearing broker that is a 
member of the CCP. The required amount 
determined by the default risk of the coun-
terparties’ portfolios is defined as “initial 
margin” and is held by the clearing venue. 

CCPs currently specialize in different as-
set classes. For example, the largest play-
ers in the clearing space for interest rate 
swaps are LCH.Clearnet Group and CME 
Group, with Eurex also expected to clear a 
large notional amount of trades in Europe.

 LCH.Clearnet, CME and Eurex all 
use different types of value-at-risk (VaR) 
models as part of their risk management 
process. The differences in these models 
affect the initial margin required to clear 
products, which means the cost of clear-
ing a given instrument will differ across all 
potential venues.

The size of the portfolio is significant for 
counterparties because larger portfolios 
are more likely to have offsetting risk 
positions. Additionally, cross-margining 
allows for the clearing and collateral-
ization of over-the-counter and listed 
instruments at the same clearing venue. 
For example an OTC euro 10-year inter-
est rate swap could be cross-margined 
versus a common hedging instrument, 
such as the euro bund future contract 

at Eurex’s clearing house. Venues that 
already clear large notional amounts of 
listed derivatives stress that netting risk 
in large portfolios between listed and 
OTC positions will provide their end us-
ers with higher capital efficiencies. 

The securities that are eligible for 
collateral also differ depending on the 
CCP. Generally the approach has been 
to accept cash and liquid government 
securities, whereas at Eurex acceptable 
collateral can range from government 
and corporate debt to equities and cash. 
Such disparities need to be considered 
because of the different repurchase rates 
for these securities, resulting in a variety 
of funding costs for each venue. Dealers 
also offer services to transform a client’s 
collateral into CCP-eligible collateral. 
Determining how to use eligible collateral 
efficiently will become a more important 
part of how counterparties operate in the 
OTC derivatives market. 

EMIR’s clearing obligation will force 
counterparties to evaluate how they al-
locate capital and collateral to their OTC 
derivative business areas.

Robert Gee and David Wiggins are market 
specialists for Bloomberg focusing on interest-
rate derivatives and clearing. 

CLEARING COSTS COMMENTARY BY ROBERT GEE AND DAVID WIGGINS, BLOOMBERG APPLICATION SPECIALISTS

How EMIR’s Clearing Obligation May Affect Collateral Allocations

David WigginsRobert Gee

How can I calculate MARGINS 
on my CLEARED SWAPS?
LCH.Clearnet and CME CORE in MARS MARS < G

O>
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Filip Sleeuwagen, 
responsible for 
commercial affairs 
at the European 
Federation of Energy 
Traders, says EMIR 
implementation can 
draw on the existing 
Commodity product 
Mark-up Language 
to improve standard-
ization.

One of the greatest challenges for 
reporting parties under EMIR has been to 
adopt the proprietary data and reporting 
process standards of Trade Repositories 
(TRs). Those proprietary standards differ 
substantially among each other, hinder-
ing the ability to switch between reposi-
tories. This variety also blocks efficient 
inter-TR reconciliation and — as for some 
TRs data treatment is bespoke even per 
customer — also intra-TR reconciliation. 
This lack of standardization on the format, 
content and process level for TRs has 
also made embedded processes like UTI 
generation and portfolio reconciliation 
very cumbersome and inefficient. 

Furthermore, for some TRs the on-
boarding process for EMIR reporting has 
proven to be immature, with lack of testing 
facilities and test scripts. As a conse-
quence, most reporting parties had to 
resolve a lot of operational issues at the 
last minute.

EFET, faithful to our mission and credo, 
and with the support of the energy trading 

ENERGY TRADING GUEST COMMENTARY BY FILIP SLEEUWAGEN, EFET

Harmonization in EMIR Should Leverage Existing Commodity-Product Standards
industry, has highlighted the importance 
and promoted the use of open industry 
standards for transaction reporting based 
on the Commodity product Mark-up Lan-
guage (CpML). Proposals for standardiza-
tion have been launched for UTI genera-
tion and portfolio reconciliation as well. 

EFET will continue to foster industry 
standardization to offer the most efficient 
and effective solutions to regulatory re-
porting requirements, found in the various 
pieces of applicable legislation.  

The efficient implementation of trans-
action reporting under EMIR, together 
with transaction reporting requirements 
under REMIT, is essential for improving 
the transparency of the wholesale energy 
markets in Europe and for enhancing the 
public, political and regulatory confi-
dence in the operation of those markets. 
So far, the main challenges related to 
EMIR implementation have been the 
absence of efforts for harmonization of 
data exchange standards and the lack of 
clarity as regards the precise information 
required for the 60 mandatory fields of 
each report. As a consequence, there are 
now seven databases whose data cannot 
be added-up by regulators for a compre-
hensive overview. 

To address these difficulties, future work 
on EMIR implementation should focus on 
the use of cost-effective mechanisms for 
further harmonization. Those include en-
couraging regulators, exchanges, brokers 
and traders to make use of the existing 
and available open industry standard 
(CpML). This standard governs the format 

of submitted electronic transaction data, 
enabling information sourced from two 
counterparties or analyzed in a repository 
to be matched and verified, irrespective of 
hardware and other software used by the 
parties involved. Due efforts should also 
be made to address the energy market’s 
needs to understand what information is 
required to complete the reporting fields.

Further attention should also be given 
to the benefits of granting more flexibility 
to market participants to choose their 
reporting channels under EMIR and on 
the better elaboration of guidance around 
data formats and data fields. 

The reporting obligation under EMIR 
will need to co-exist with reporting under 
REMIT, which is to come into force within 
next year, and the position reporting 
under MiFID II foreseen for 2017. Given 
the costs brought about by compliant re-
porting, it shall be necessary and crucial 
that market participants be relieved from 
double or triple reporting. Clear guide-
lines as to which type of report should be 
filed for which type of transaction and the 
ability to use existing reporting formats 
are direly needed. EFET would welcome 
enhanced cooperation between ESMA 
and ACER in this regards.

Last but not least, it should be noted that 
reporting is only one of the challenges 
posed by EMIR implementation, where 
the questions of commercial bank guaran-
tees, extraterritoriality and margining, for 
example, also raise concerns. 

Interaction Between Financial and Energy Regulation
ENERGY SPECIFIC REGULATION FINANCIAL REGULATION

REMIT MTL* EMIR DODD-FRANK MIFID II

Insider dealing prohibition

Market manipulation prohibition

Fundamental data reporting

Transaction reporting

Fundamental data reporting

Reporting of costs, contracts, 
projects, etc. 

Reporting of post-trade 
information

Clearing obligation,  
OTC derivatives

Risk mitigation for non-cleared 
contracts

Transaction reporting

Clearing obligation,  
OTC derivatives

Transaction reporting/record 
keeping

Narrowed exemptions

Changed definition of financial 
instruments

Mandatory platform trading

Position limits

Transaction reporting

TRANSACTION REPORTING: ALL REPORTING REQUIREMENTS UNDER THE ABOVE REGULATIONS

*MTL: Market transparency legislation
Source: EFET
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Barnabas Reynolds, 
a London-based part-
ner at law firm Shear-
man & Sterling LLP, 
says though new 
international rules for 
uncleared deriva-
tives margin aim to 
enhance commercial 
protections for OTC 
derivatives trans-
actions, they may 
increase legal risk. 

Margin requirements for uncleared 
derivatives were added to the list of G20 
reforms in July 2011, and non-binding 
BCBS-IOSCO standards were issued in 
September 2013. In Europe, draft regula-
tory technical standards, closely following 
BCBS-IOSCO and implementing the rel-
evant provisions of EMIR, were published 
for consultation in April 2014. Proposed 
U.S. rules are expected to be revised in 
line with the BCBS-IOSCO standards.

The rules aim to reduce counterparty 
credit risk and encourage derivatives into 
central clearing through price incentives. 

The rationale of using margin rather 
than capital is to ensure that the defaulter 
bears the loss, not the survivor. Margin 
is more targeted at risks inherent in a 
trade than capital, and can more easily be 
adjusted to reflect changing risk.

The new rules require the bilateral ex-
change of initial margin (IM) and variation 
margin (VM), and apply to financial firms 
and systemically important non-financial 
entities. A quirk of the European Union 
proposal is that it appears to apply to all 
non-EU non-financial entities, whereas 
EU corporates are only within scope if 
they exceed the EMIR clearing threshold.

Key aspects are as follows:
 ■ IM will be posted gross on a counter-

party portfolio basis (in contrast to net 
for cleared trades). IM cannot be rehy-
pothecated except, potentially, by entities 
incorporated outside the EU in narrow 
circumstances. VM can be posted net, 
and must generally be posted daily (op-
erationally challenging for smaller entities 
and trades across time zones). The IM 
requirements will be phased in from Dec. 

UNCLEARED MARGIN GUEST COMMENTARY BY BARNABAS REYNOLDS, SHEARMAN & STERLING LLP

Uncleared Derivatives Margin Rules May Swap Counterparty Risk for Legal Uncertainty
1, 2015 to Dec. 1, 2019. VM requirements 
will be applied outright from Dec. 1, 2015. 

 ■ The IM rules will apply to trades between 
the largest counterparties. From Dec. 1, 
2019, IM will be required where gross no-
tional outstanding group exposure is greater 
than 8 billion euros. There is a de minimis 
exemption for IM payments under 50 million 
euros on a group consolidated basis, though 
under the EU rules capital is required to be 
held against the underlying exposure.

 ■ The calibration of IM is based on what 
is required, at 99 percent confidence 
levels, for liquidation of a position over a 
10-day horizon using historical data. The 
data must incorporate a three-year stress 
period in the EU (five years for BCBS), 
although data collected prior to any mean-
ingful derivatives regulation may now be 
effectively redundant.

 ■ Mechanisms will be required for 
dealing with disputes that may arise 
between models.

 ■ Exemptions are available for sover-
eigns, central banks and certain affiliate 
transactions. Physically settled FX swaps 
and forwards are exempt (from IM only in 
the EU, IM/VM in the U.S.), ostensibly be-
cause their principal risk is settlement risk.

 ■ The EU has introduced an exemption 
for covered bond issuers, recognizing that 
they are not set up to post margin. The 
U.S. is considering a similar exemption for 
asset-backed securities issuers. 

In terms of regulatory capital charges, 
these are likely to be light. VM is trued-up 
daily so there should be no day-to-day 
notional exposure. IM is to be held on an 
insolvency-remote basis, so the risk of 
non-return should be low. The rules will 
tie up high-quality collateral and, along 
with the liquidity coverage ratio, net-stable 
funding ratio and margin requirements 
of central counterparties, exacerbate 
competing demands for collateral. The 
EU permits use of senior securitization 
tranches and units in UCITS, which will 
likely require larger haircuts while reduc-
ing pressure on government bonds. 

The industry will undoubtedly look to 
reduce the number of transactions subject 

to the rules, including by trade compres-
sion and netting at source. Nevertheless, 
the cost of collateral is likely to rise. Collat-
eral transformation services will increase 
repo and securities lending activity in the 
shadow banking sector, with a corre-
sponding shift in risk. 

Increased legal risk may also be in-
troduced by the rules on how margin is 
provided, potentially undercutting en-
hancements to commercial safety. IM has 
to be exchanged two-way and gross on 
a bankruptcy-remote basis, and be im-
mediately available to the collateral taker. 
This essentially requires use of third-party 
bank accounts for cash, and security 
interest collateral arrangements for cash 
and securities. In Europe, neither is ideal. 
Holding assets with a third party raises 
the risk of delayed returns where consent 
of both parties cannot be obtained.

In the EU, laws have grown around the 
practice of title transfer collateral. There 
are also discrepancies between laws on 
enforceability of security interest collateral 
arrangements. The EU requires collateral 
to be in the “possession or control” of the 
collateral taker in order to be protected 
from the insolvency law. The English 
courts interpret this as potentially prohib-
iting the collateral provider from auto-
matically withdrawing collateral deemed 
no longer necessary. In order to guard 
against the risk that their security may 
become void or unenforceable, counter-
parties will need to undertake an analysis 
of the laws on security interests, and 
manage their arrangements carefully.

The position in relation to VM may be 
simpler as it can be freely reused. The 
market is assuming title transfer will be 
permitted, and in any event a debtor-credi-
tor relationship arises as soon as rehy-
pothecation takes place. However, market 
documentation will become more complex 
to account for the different payment flows 
and arrangements for IM and VM.  

Unless global regulators look again at 
permitting title transfer and netting of IM, 
and expanding the list of eligible collat-
eral, the net effect of the rules may simply 
be to swap counterparty risk for legal risk 
and uncertainty. 
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The European Securities and Markets Authority in July 
published its 10th Q&A regarding the implementation of EMIR. 
The new guidance included information on whether third-party 
pension schemes were exempt from clearing and segregation 
requirements for non-EU clearing members of EU CCPs. 
http://bit.ly/1u1L9We

The International Organization of Securities Commissions 
made public its information repository for central clearing 
requirements, after establishing the platform for Iosco members 
in February. The spreadsheet covers interest-rate, credit and 
foreign-exchange requirements, with notes on definitions.  
http://bit.ly/1zXMeiv

Scott O’Malia of the U.S. Commodity Futures Trading Commis-
sion called for the European Commission to find the U.S. regula-
tory regime equivalent under EMIR, in a July 15 speech in New 
York. He expressed hope that ESMA would recognize U.S. central 
counterparties by the Dec. 15 deadline under the capital require-
ments directive.  
http://1.usa.gov/1urBjKV

The Financial Stability Board issued a progress report in April 
on over-the-counter derivatives reform implementation. The 
FSB addressed the need for equivalence, noting that a longer-
term solution may be necessary to address outstanding issues if 
regulatory differences do not prove temporary.  
http://bit.ly/V1o9rq

The law firm Clifford Chance maintains an illustrated timeline 
for EMIR implementation, updated through March. The presenta-
tion tracks regulatory deadlines through 2016, with analysis of 
major assumptions, potential sources of ambiguity and timing 
constraints at different stages.  
http://bit.ly/1AXWB7k

The OTC Derivatives Regulators Group published a report in 
March outlining progress on cross-border implementation issues, 
including equivalence. The ODRG plans to provide an update to 
the Group of 20 in September, identifying any issues that cannot 
be resolved without legislation.  
http://1.usa.gov/1pEyCUD
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