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RE: Derivatives Clearing Organization General Provisions and Core Principles, 
Rule 39. 13(g)(2)(ii) 

Dear Chairman Gensler: 

I am writing on behalf of Bloomberg L.P. regarding the Commission's "Derivatives 
Clearing Organization General Provisions and Core Principles," 76 Fed. Reg. 69,334 (Nov. 
8,2011) ("Adopting Release"), particularly the provision prescribing minimum liquidation 
times for the calculation of initial margin requirements for swaps and futures cleared by 
derivatives clearing organizations ("DCOs"). See Rule 39.13(g)(2)(ii). The provision 
establishes a minimum liquidation time of one day for futures, options, and commodity
based swaps, but a minimum liquidation time of five days for all other swaps, including 
"financial" swaps such as credit default swaps and interest rate swaps. 

This differential treatment is inconsistent with Dodd-Frank Act's commitment to 
transparency, investor protection, and competition, and it poses imminent, significant adverse 
consequences for Bloomberg (and potentially others). It also was adopted in a manner that 
failed to comport with the procedural and substantive requirements of the Administrative 
Procedure Act ("AP A") and the Commodity Exchange Act ("CEA"). Bloomberg 
respectfully requests that the Commission take all steps necessary to stay the five-day 
minimum liquidation period on financial swaps, so that the same one-day minimum period 
applies to all cleared swaps and futures. I request a response to this letter by Tuesday, March 
19, so that Bloomberg may proceed to court if necessary to obtain appropriate relief before 
suffering irreversible harm. 
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I. BACKGROUND 

A. Regulatory Background 

Rule 39.13 was first proposed for public comment in January, 2011. See "Risk 
Management Requirements for Derivatives Clearing Organizations," 76 Fed. Reg. 3698, 
3704 (Jan. 20, 2011). In the proposal, Rule 39. 13(g)(1) provided that each DCO must 
receive sufficient margin from each clearing member to cover potential exposures under 
normal market conditions. Id. Proposed Rule 39 .13(g)(2) then set forth particular 
requirements relating to margin methodology and coverage. Proposed Rule 39. 13 (g)(2)(ii)-
the provision at issue here-provided a minimum liquidation time of "one business day" for 
all swaps executed on a Designated Contract Market ("DCM"), and a minimum liquidation 
time of "five business days" for swaps executed on any other platform, including a Swap 
Execution Facility ("SEF"). That is, the proposed rule made the minimum liquidation time 
dependent on the platform on which the swap was executed, i.e., a DCM or SEF. This 
proposed rule was deeply flawed, but did correctly recognize that a one-day liquidation time 
provided sufficient protection for some financial swaps. 

When the Commission adopted its final rule on November 8, 2011, it abandoned this 
bright-line distinction between DCMs and SEFs in establishing minimum liquidation times. 
In doing so, it pointed to "views expressed by numerous commenters" that "persuaded" it 
that "requiring different minimum liquidation times for cleared swaps that are executed on a 
DCM and similar cleared swaps that are executed on a SEF could have negative 
consequences." 76 Fed. Reg. at 69,367. For example, the distinction would "put SEFs at a 
competitive disadvantage to DCMs" (id. at 69,366 (citing comment letters by GFI, 
MarketAxess and BlackRock)); "undermine the goal of the Dodd-Frank Act to promote 
trading of swaps on SEFs" (id. (citing comment letters from Tradeweb and FXall)); and 
"potentially create detrimental arbitrage between standardized swaps traded on a SEF and 
futures contracts with the same terms and conditions traded on a DCM" (id. (citing comment 
letter from Nodal)). 

Rather than reducing the minimum liquidation times for swaps executed on SEFs to 
one day, however, the Commission announced for the first time a brand new approach, under 
which each DCO must use: "(A) A minimum liquidation time that is one day for futures and 
options; (B) A minimum liquidation time that is one day for swaps on agricultural 
commodities, energy commodities, and metals; (C) A minimum liquidation time that is five 
days for all other swaps." Id. at 69,438. The Commission based this decision on the 
purported "differing risk characteristics of these product groups" and stated- without 
elaboration-that this new rule was "consistent with existing requirements that reflect the 
risk assessments DCOs have made over the course of their experience clearing these types of 
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swaps." Id. at 69,367. As the Commission acknowledged elsewhere in the Adopting 
Release, however, the liquidation time for purposes of initial margin calculation is best 
determined by looking to factors in the relevant market that bear on the DCO's ability to 
promptly liquidate a defaulting clearing member's position in the instrument, namely: trading 
volume, open interest, and predictable relationships with highly liquid products. Id. at 
69,368. Significant positions in many financial swaps could, in fact, be liquidated within a 
day. Indeed, the initial proposed rule permitted one-day minimum liquidation periods for 
financial swaps executed on DCMs. 

Commissioners Sommers and Q'Malia dissented. Commissioner Sommers criticized 
the Commission for "using only one criterion-i.e., the characteristic of the commodity 
underlying a swap-to determine liquidation[, which] could result in less-than-optimal 
margin calculations.'" Id. at 69,473. Commissioner O'Malia objected to the Commission's 
failure to weigh any of the factors that the Commission required DCOs themselves to 
consider in establishing the liquidation time for particular products. Id. at 69,477. 

B. Market Consequences Of Rule 39.13(g)(2)(ii) 

The final approach taken in Rule 39. 13 (g)(2)(ii) produces an anomaly that, ifleft 
uncorrected, will have serious adverse effects on SEFs such as the one Bloomberg is 
developing, on the flexibility and choice that Congress intended to provide to market 
participants in executing cleared swaps, and on the transparency and protection that Congress 
intended for investors. 

Financial swaps can be converted into "swap futures" whose performance and risk 
profile are quite similar, but which can be traded as futures contracts. These "swap futures" 
can have the same essential characteristics and risk profiles as their analogous swaps, will 
satisfy the same needs for market participants as financial swaps, and there is nothing about 
them that makes liquidation easier than for similar financial swaps. (Indeed, as noted below, 
substantial positions in several common financial swaps could be liquidated within one day, 
for example, most on-the-run credit default swaps on indices.) This means that as Rule 
39. 13(g)(2)(ii) is now written, a financial swap that is converted into a futures contract listed 
on a DCM will-without regard to any risk or liquidity considerations-automatically be 
subject to a lower minimum liquidation time, which in turn will result in more favorable 
margin treatment. 

DCMs have already begun to recognize the opportunity this creates for arbitrage. For 
example, the IntercontinentalExchange, Inc. ("ICE") has announced that it intends to list 
futures contracts on financial swaps on its DCM by May 2013. Because ICE has procured a 
license to list futures contracts based on the CDS indices that underlie almost every index
based credit default swap transaction, it can be fully expected to list substitute futures 
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contracts on its DCM. Those new products-which will be cleared on a DCO owned by ICE 
(ICE Clear Credit)-will be subject to the one-day minimum liquidation time mandated in 
the Rule, thereby avoiding the five-day liquidation minimum applicable to swaps with 
similar economic characteristics and a risk profile that may be comparable or even more 
favorable. Similarly, CME Group and Eris Exchange already offer on their DCMs interest 
rate swap futures contracts that are subject to short liquidation timeframes (e.g., two-day 
liquidation time) than comparable interchangeable interest rate swaps (e.g., five-day 
liquidation time )-even though those interest rate swap futures contracts have significantly 
less liquidity than comparable interest rate swaps. (Eris Exchange boasts that futures 
exchanges have "[n]o swaps regulatory overhead or swaps reporting." See 
http://www.erisfutures.comlsites/defaultffileslEris_Exchange_Overview_3_5_2013.pdf.) 

With ICE, CME, and others able to offer futures products that have substantially 
lower margin requirements than swaps that otherwise are functionally interchangeable, the 
implications for SEFs (which cannot offer futures) are clear and profoundly disturbing. 
Moreover, the threat is imminent. Large market participants became subject to mandatory 
clearing requirements for certain interest rate and credit default index swaps today, March 
11,2013. See "Clearing Requirement Determination Under Section 2(h) of the CEA," 77 
Fed. Reg. 74,284 (Dec. 13,2012). As noted, at least one DCM intends to launch credit 
default index swap futures in May, which immediately will begin diverting business away 
from swaps that are comparable but are captive to the five-day liquidation minimum. 
Bloomberg anticipates the greatest impact after the "Phase 2" clearing requirements take 
effect on June 10,2013, when market participants who have far less capital than swap 
dealers, major swap participants, and active funds feel the impact of the substantially larger 
margin requirements that exist for cleared swaps than for similar futures products. 

DISCUSSION 

Rule 39. 13 (g)(2)(ii) is plainly flawed. Similar products are being subjected to 
substantially different regulatory treatments that will divert market participants away from 
SEFs- which Dodd-Frank intended to foster- and into futures products that are comparable 
except for the inexplicably different regulatory treatment that the Commission gives them. 
These adverse and presumably unintended consequences are reason by themselves that the 
Commission should stay Rule 39. 13(g)(2)(ii)'s more restrictive minimum liquidation period 
for financial swaps, so that the same one-day minimum applies to all cleared swaps and 
futures. 

However, the flaw in Rule 39. 13 (g)(2)(ii) is also the result of a series oflegal errors 
that constitute separate and independent reasons for the Commission to grant swift relief. 
This letter is not intended to provide a comprehensive summary of the errors in the 
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rulemaking and the grounds on which Bloomberg ultimately would be entitled to legal relief. 
For present purposes, however, three issues are notable. First, the final rule is not the 
"logical outgrowth" of the rule the Commission originally proposed; rather, it codifies a 
distinction that was not adumbrated in any manner in the proposed rule, and that therefore 
was not subjected to public comment, but will have significant adverse effects on Bloomberg 
and others. Second, the rule subjects interchangeable products to substantially different 
treatment in an arbitrary, capricious manner that cannot be justified and, indeed, cannot be 
squared with statements the Commission itself made in its Adopting Release. Third, the rule 
is the product of a fleeting cost-benefit analysis that did not begin to satisfy the 
Commission's responsibilities under the Commodity Exchange Act. 

A. The Commission Did Not Provide An Adequate Opportunity To Comment On 
The Terms Of Rule 39.13(g)(2)(ii) 

The Administrative Procedure Act requires an agency to "give interested persons an 
opportunity to participate in the rule making," 5 U.S.C. § 553(c). This requirement is 
designed "(1) to ensure that agency regulations are tested via exposure to diverse public 
comment, (2) to ensure fairness to affected parties, and (3) to give affected parties an 
opportunity to develop evidence in the record to support their objections to the rule and 
thereby enhance the quality of judicial review." Int'l Union, United Mine Workers of Am. v. 
Mine Safety & Health Admin., 407 F.3d 1250, 1259 (D.C. Cir. 2005). Consistent with these 
principles, "an agency's proposed rule and its final rule may differ only insofar as the latter is 
a 'logical outgrowth' of the former." Envtl. Integrity Project v. EPA, 425 F.3d 992, 996 
(D.C. Cir. 2005). 

The differential requirements of Rule 39. 13(g)(2)(ii) are not the logical outgrowth of 
the rule the Commission proposed. Rather, the Commission without warning adopted a quite 
different regulatory approach that-because it was unveiled with no advance notice
deprived affected persons of the opportunity to identify and explain the errors in that new 
approach. 

The rule that the Commission proposed set forth different liquidation times for 
cleared swaps based on the venue of execution: a one-day liquidation time when the swap 
was executed on a DCM, and a five-day liquidation time when executed in any other manner, 
including on a SEF. 76 Fed. Reg. at 3704. The Commission received voluminous comments 
explaining the problems with this approach, including that it would "put SEFs at a 
competitive disadvantage to DCMs," would "undermine the goal of the Dodd-Frank Act to 
promote the trading of swaps on SEFs," and "potentially create detrimental arbitrage 
between standardized swaps traded on a SEF and futures contracts with the same terms and 
conditions traded on a DCM." 76 Fed. Reg. 69,334, 69,366. The Commission said that it 
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said was "persuaded" by those arguments and was abandoning its venue-based standard, 
since "requiring different minimum liquidation times for cleared swaps that are executed on 
a DCM and equivalent cleared swaps that are executed on a SEF could have negative 
consequences." Id. at 69,367. 

Having eliminated the proposed rule's reliance on venue of execution, the 
Commission peremptorily instituted- without further notice and comment- the final rule's 
differential treatment of financial swaps vs. futures and commodity-based swaps. Citing past 
practices of DCOs, the Commission explained that certain DCOs "have successfully cleared 
swaps based on physical commodities using a one-day liquidation time," whereas other 
DCOs "use a five-day liquidation time in determining margin requirements for certain swaps 
based onjinancial instruments." Id. at 69,367 (emphases added). The Commission imported 
these purported voluntary practices- which existed before Dodd-Frank's significant new 
regulations of swaps-as hard-and-fast minimums into the final rule. Id. at 69,367-68. 
Moreover, the fact that "certain swaps based on financial instruments" had a longer 
liquidation time (emphasis added) was no reason to impose the longer period on all financial
related swaps. Id. at 69,367. 

This about-face by the Commission-from regulating minimum liquidation times 
based on the of the venue of execution, to regulating based on the type of referenced 
product- was not fairly included in the notice of proposed rulemaking and therefore is the 
product of a fatally flawed regulatory process. Had the Proposing Release suggested that the 
Commission was considering adopting the one-day/five-day distinction for futures and 
physical swaps on one hand, and financial swaps on the other, market participants (including 
Bloomberg) would have had the opportunity to submit comments explaining why this 
approach, no less than the now-rejected venue-based approach, would "put SEFs at a 
competitive disadvantage to DCMs," "undermine the goal ofthe Dodd-Frank Act to promote 
trading of swaps on SEFs," and "potentially create detrimental arbitrage between 
standardized swaps traded on a SEF and futures contracts with the same terms and conditions 
traded on a DCM." Id. at 69,366. Bloomberg and others also could have explained that 
creating a distinction between financial swaps and similar financial "swap futures" for 
purposes of minimum liquidation time has no basis in a risk or liquidity analysis, and would 
cause DCMs to futurize swaps to escape the five-day rule and give themselves an unfair 
advantage over SEFs. And Bloomberg would have submitted evidence that DCOs regularly 
liquidate many financial swaps, such as on-the-run credit default swaps on indices, in a 
single day. 

In short, the final rule is flawed- substantively and procedurally- because it was not 
"tested via exposure to diverse public comment." Int'! Union, 407 F.3d at 1259. 
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B. The Rule's Differential Treatment Of Cleared Swaps and Futures Is Arbitrary 
and Capricious 

It is axiomatic that an agency may not act in a manner that is "arbitrary" or 
"capricious," 5 U.S.C. § 706(2)(A), and must engage in "reasoned decisionmaking" when 
adopting new rules. Motor Vehicle Mfrs. Ass 'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 
29,52 (1983). This means, among other things, that "[a]n agency must treat similar cases in 
a similar manner unless it can provide a legitimate reason for failing to do so." Indep. Petrol. 
Ass'n of Am. v. Babbitt, 92 F.3d 1248,1258 (D.C. Cir. 1996). An agency may not adopt a 
rule without a proper factual basis, Ass 'n of Data Processing Servo Orgs., Inc. v. Bd. of 
Governors of Fed. Reserve Sys., 745 F.2d 677, 683 (D.C. Cir. 1984), or through inconsistent, 
contradictory reasoning. Am. Tel. & Tel. Co. v. FCC, 836 F.2d 1386, 1391 (D.C. Cir. 1988); 
Gen. Chem. Corp. v. United States, 817 F.2d 844,846 (D.C. Cir. 1987) (per curiam). 

The Commission's adoption of 39. 13 (g)(2)(ii) violated these requirements in multiple 
respects. 

First, the Commission plainly erred by subjecting financial swaps and similar "swap 
futures" to substantially different regulatory treatment. The Commission did not and cannot 
claim that the risk profiles for these products are materially different, nor is there evidence 
that substantially more time is needed to liquidate positions in financial swaps than in 
functionally interchangable "swaps futures." Yet the rule gives one class of products 
significantly preferable treatment for no valid reason, conferring a real and unjustifiable 
competitive advantage. 

Second and related, the Commission has permitted one-day minimum liquidity 
margins for "swaps futures," while ignoring-without comment-the evidence that one-day 
liquidation minimums are also used for certain financial swaps. 

Third, the Commission's reasoning regarding the reliability of DC Os was arbitrary 
and inconsistent. On the one hand, the Commission treated DCOs as trustworthy judges of 
prudence and financial responsibility, reasoning, for instance, that "several DCOs currently 
use a five-day minimum liquidation" time for "certain" swaps based on financial instruments 
(76 Fed. Reg. at 69,367), and that therefore the "five-day/one-day distinction" is "reasonable 
and prudent" because it "is consistent" with DCOs' practices (id. at 69,419). And yet- as 
Commissioner Sommers noted-the Commission declined to give DCOs responsibility for 
determining minimum liquidation periods because, it said, the result could be a '''race to the 
bottom' by competing DCOs." Id. Similarly, in the very next paragraph invoking purported 
DCO historical practice to justify its five-day/one-day rule, the Commission stated that 
minimum requirements were necessary because DCOs "may misjudge the appropriate 
liquidation time frame because of limited experience with clearing and managing the risks of 
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financial swaps." Id (emphasis added). The Commission cannot have it both ways, 
invoking DCOs and their experience as reliable determinants of what is "reasonable and 
prudent" to justify the minimums the Commission imposed, but then-on the same page in 
the Federal Register-discounting DCOs as economically-motivated and lacking in relevant 
expenence. 

Moreover, there is no basis to believe that the risk of a "race to the bottom" among 
DCOs with respect to financial swaps is any greater than in the case of similar "swap 
futures" : DCOs are subject to the same economic pressures-both in terms of providing 
lower liquidation requirements to reduce prices, and implementing higher liquidation 
requirements to protect against the risk of default-regardless whether the product is a 
financial swap or a similar future. Yet, for futures, DCOs have the discretion to allow as 
little as one-day liquidation margin, whereas for similar swaps, they are not trusted to allow 
less than five days. 

Fourth, it was the essence of arbitrary and capricious decisionmaking for the 
Commission to reject the venue-based minimum liquidation periods to avoid consequences 
that result equally-or more so-from the product-based approach of the final rule. The 
Commission discarded the venue-based approach of the proposed rule because, among other 
things, it would "put SEFs at a competitive disadvantage to DCMs," "undermine the goal of 
the Dodd-Frank Act to promote trading of swaps on SEFs," and "potentially create 
detrimental arbitrage between standardized swaps traded on a SEF and futures contracts with 
the same terms and conditions traded on a DCM." Id at 69,366. All of these adverse 
consequences (and more) result equally from the product-based standard, yet the 
Commission adopted that approach without distinguishing the concerns it identified in the 
proposed rule, and without taking account of those costs in its statutorily-required cost
benefit analysis. See infra p. 10. 

Fifth, the Commission asserted, on the one hand, that the minimum liquidation 
standards "will not hinder the exercise of sound risk management practices" because the 
standards are mere minimums, but, on the other hand, admitted that for "some products, a 
five-day minimum may prove to be excessive and tie up more funds that are strictly 
necessary for risk management purposes." 76 Fed. Reg. at 69,418-19 (emphasis added). 
That latter assessment is correct-and for that very reason, the rule does in fact "hinder the 
exercise of sound risk management practices" by instituting mandatory minimums in 
circumstances where, the Commission admits, full knowledge of the relevant facts and 
variables might cause a responsible DCO to impose a shorter minimum liquidation period 
than is imposed by the Rule. 
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Finally, the Commission erred by relying upon pre-Dodd-Frank practice to justify the 
rule's discriminatory one-day/five-day regime. Id. at 69,477 n.316. As Bloomberg 
explained in its January 30, 2013 letter to the Commission, prior to the daily collection of 
variation margin under Dodd-Frank, "it was completely logical for market participants and 
clearinghouses to apply a significantly more conservative risk calculation to the initial 
margin they required for swaps in the event of default." Letter from George Harrington, 
Global Head of Fixed Income Trading, to U.S. Commodity Futures Trading Commission 
(Jan. 30, 2013) at 2. Dodd-Frank has succeeded, as intended, in limiting much of the 
systemic risk that led to the larger margin requirements adopted by DCOs for financial 
swaps. As noted, for example, financial swaps such as on-the-run credit default swaps on 
indices have regularly liquidated within one day in the wake of Dodd-Frank. The 
Commission cannot base its differential treatment of interchangeable transactions on 
practices that clearinghouses followed before the increased transparency and systemic 
reliability resulting from Dodd-Frank and related regulations took hold. 

C. The Rule's Adoption Was Based On A Cursory And Deeply Flawed Cost-Benefit 
Analysis 

The CEA provides that "[b]efore promulgating a regulation under [the Act]," the 
Commission must "consider the costs and benefits," which "shall be evaluated" based on 
"protection of market participants and the public," "efficiency, competitiveness, and 
financial integrity of futures markets," "price discovery," and "sound risk management 
practices," among other things. 7 U.S.C. § 19(a). This directive is similar to an obligation of 
the Securities and Exchange Commission ("SEC") that has resulted in a series of recent 
decisions invalidating SEC rules. See, e.g., Business Roundtable v. SEC, 647 F .3d 1144 
(D.C. Cir. 2011); Am. Equity Inv. Life Ins. Co. v. SEC, 613 F.3d 166 (D.C. Cir. 2009); 
Chamber o/Commerce v. SEC, 412 F.3d 133 (D.C. Cir. 2005). In issuing these decisions, 
the D.C. Circuit has said that an agency may not "inconsistently and opportunistically 
frame[] the costs and benefits of the rule; fail[] adequately to quantify the certain costs or to 
explain why those costs could not be quantified; neglect[] to support its predictive 
judgments; contradict[] itself; [or] fail[] to respond to substantial problems raised by 
commenters." Business Roundtable, 647 F.3d at 1148-49. 

Many of these errors are apparent in the cost-benefit analysis for Rule 39. 13(g)(2)(ii). 
The Commission performed a cursory, bare-bones analysis of the Rule that- remarkably
provides absolutely no financial or quantitative estimates of any kind. With respect to the 
Rule's costs, for instance, the Commission admitted that the "five-day minimum may prove 
to be excessive and tie up more funds than are strictly necessary for risk management 
purposes," 76 Fed. Reg. at 69,418, but said the magnitude of those adverse effects could not 
be determined because "the margin requirements for a particular instrument depend upon a 
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variety of characteristics of the instrument and the markets in which it is traded." Id. A 
proper analysis would be a "formidable task," the Commission stated, "subject to a range of 
uncertainty"- and on that ground, it provided no estimate at all. Id. 

As the D.C. Circuit has said in analogous circumstances, however, "that particular 
difficulty may mean the Commission can determine only the range within which ... cost[ s] 
of compliance will fall, depending upon how [market participants] respond[] to the condition, 
but ... it does not excuse the Commission from its statutory obligation to determine as best 
it can the economic implications of the rule it has proposed." Chamber of Commerce v. 
SEC, 412 F.3d 133, 143 (D.C. Cir. 2005) (emphases added). Rather, in the face of 
uncertainty an agency must at least "hazard a guess" as to what is correct, "even if ... the 
estimate will be imprecise." Id. (quoting Public Citizen v. Fed. Motor Carrier Safety Admin., 
374 F.3d 1209, 1221 (D.C. Cir. 2004)). 

Put differently, the fact that many different products will be affected by the 
Commission's Rule is hardly reason not to evaluate the Rule's effects on a single one of 
them. It was well within the Commission's capabilities, for instance, to examine the 
economic effects of a five-day versus a one-day liquidation period on a sampling of specific 
financial products, offered within specific financial markets, and with specific key terms held 
constant for purposes of economic analysis and comparison. The Commission could, for 
example, have considered a hypothetical standardized financial swap offered with a five-day 
liquidation period on a SEF, and a similar "swap future" offered on a DCM with a one-day 
liquidation period, and could have estimated the different margins that would be required. 
With that information, the Commission could then have assessed the likelihood that (as the 
Commission put it elsewhere in the Adopting Release) its rule would "put SEFs at a 
competitive disadvantage to DCMs," "potentially creat[ing] detrimental arbitrage between 
standardized swaps traded on a SEF and futures contracts with the same terms and conditions 
traded on a DCM." 76 Fed. Reg. at 69,366. 

For its part, Bloomberg and other prospective SEFs could have provided information 
to assist the Commission with this analysis- if the Commission had provided advance notice 
and an opportunity to comment on the product-based minimum liquidation period that was 
unveiled (improperly) for the first time in the final rule. 

The cost-benefit analysis is deficient in other respects, including in the inconsistent 
treatment of DC Os' motives and reliability described above. As Commissioner Sommers 
explained in dissent, the Commission acknowledged that "DCOs have used reasonable and 
prudent judgment in establishing liquidation times in the past," and relied on that judgment 
to set its five-day liquidation minimum. Id. at 69,474. The Commission offered "no reason 
to believe [that DCOs] will not continue to use their expert judgment in a responsible 
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fashion," thus providing an adequate buffer of protection in setting liquidation times on a 
product-by-product basis. !d. * 

Finally, the Commission's discussion ofthe Rule's projected benefits is afflicted by 
problems similar to its discussion of costs. Indeed, beyond vague references both to benefits 
to the public and to "legal certainty" (which would have resulted from any fixed liquidation 
period, see Am. Equity, 613 F .3d at 177-78), the Commission failed to provide any account 
of the benefits of the Rule. Having neither quantified nor estimated the benefits or costs of 
the Rule, much less the benefits and costs of alternatives, the Commission was in no position 
to reach an informed judgment that its Rule was properly drawn and that the requirements of 
the CEA were satisfied. 

CONCLUSION 

For the reasons set forth above, Bloomberg respectfully submits that Rule 
39.13(g)(2)(ii) is seriously flawed and threatens significant adverse effects for Bloomberg, 
other SEFs, participants in the swaps and futures markets, and investors and taxpayers 
generally. Bloomberg therefore requests that the Commission promptly take all steps 
necessary to stay the five-day minimum liquidation period for financial swaps, so that the 
same one-day minimum period applies to all cleared swaps and futures. I respectfully 
request a response to this letter by Tuesday, March 19, so that Bloomberg has sufficient time, 
if necessary, to obtain injunctive relief from a court prior to the Phase 2 mandatory clearing 
date of June 10,2013. 

* The Commission stated that the costs of Rule 39. 13 (g)(2)(ii) "may be mitigated by the 
provision that allows DCOs to request, or the Commission on its own initiative to make, 
a determination that the liquidation time for a particular contract is too long or too short." 
Id. at 69,419. That procedure is insufficient, however, to justify the rule's differential 
treatment of comparable financial products and to mitigate the harm that Bloomberg and 
market participants will experience under the rule. As Commissioner O'Malia explained 
in dissent, "requiring market participants, during the pendency of such a petition, to pay 
margin calculated using a five-day minimum liquidation time would likely cause a 
substantial number of market participants to withdraw from the market, thereby chilling 
activity-perhaps irrevocably-in the contract." Id. at 69,477. The situation is 
exacerbated by the fact that the relief would only be granted on a case-by case basis, after 
potentially costly delays-approximately two years in one instance. Id. 
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Res ectfully s~ . 

U~ia 
cc: The Honorable Jill E. Sommers, Commissioner 

The Honorable Bart Chilton, Commissioner 
The Honorable Scott D. O'Malia, Commissioner 
The Honorable Mark P. Wetjen, Commissioner 


